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Acts or 1924, CHaprer 244 
As amended by St. 1927, c. 928, and St. 1930, c. 142 
Now appearing as G. L. (Ter. Ed.) Ch. 221, §§ 34A-34C 


AN ACT PROVIDING FOR THE ESTABLISHMENT OF A JUDICIAL COUNCIL TO MAKE A 
Continuous StupyY OF THE ORGANIZATION, PROCEDURE AND PRACTICE oF 
THE CourRTs. 

Be it enacted, etc., as follows: 

Chapter two hundred and twenty-one of the General Laws is hereby 
amended by inserting after section thirty-four, under the heading 
“Judicial Council,” the following three new sections—Section 34A. 
There shall be a judicial council for the continuous study of the or- 
ganization, rules and methods of procedure and practice of the judicial 
system of the commonwealth, the work accomplished, and the results 
produced by that system and its various parts. Said council shall be 
composed of the chief justice of the supreme judicial court or some 
other justice or former justice of that court appointed from time to 
time by him; the chief justice of the superior court or some other 
justice or former justice of that court appointed from time to time by 
him; the judge of the land court or some other judge or former judge 
of that court appointed from time to time by him; the chief justice of 
the municipal court of the city of Boston or some other justice or 
former justice of that court appointed from time to time by him; one 
judge of a probate court in the commonwealth and one justice of a 
district court in the commonwealth and not more than four members 
of the bar all to be appointed by the governor, with the advice and 
consent of the executive council. The appointments by the governor 
shall be for such periods, not exceeding four years, as he shall de- 
termine. 

Section 34B. The judicial council shall report annually on or before 
December first to the governor upon the work of the various branches 
of the judicial system. Said council may also from time to time sub- 
mit for the consideration of the justices of the various courts such sug- 
gestions in regard to rules of practice and procedure as it may deem 
advisable. 

Section 34C. No member of said council, except as hereinafter pro- 
vided, shall receive any compensation for his services, but said council 
and the several members thereof shall be allowed from the state treasury 
out of any appropriation made for the purpose such expenses for clerical 
and other services, travel and incidentals as the governor and council 
shall approve. The secretary of said council, whether or not a member 
thereof, shall receive from the commonwealth a salary of thirty-five 
hundred dollars. 
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EIGHTEENTH REPORT OF THE JUDICIAL COUNCIL 
OF MASSACHUSETTS 


To His Excellency 
LEVERETT SALTONSTALL 
Governor of Massachusetts 


The Judicial Council was created by St. 1924, Chapter 244 (See 
copy printed on opposite page), ‘for the continuous study of the 
organization, rules and methods of procedure and practice of the 
judicial system of the Commonwealth, the work accomplished and 
the results produced by that system and its various parts.’’* 

Since the last annual report of December, 1941, Hon.-John V. 
Spalding, who had been one of the representatives of the bar on the 
Council, ceased to be a member on his appointment as a justice of 
the Superior Court, and Asa 8. Allen of Belmont was appointed in 
his place. The second term of John A. Daly of Cambridge expired 
in July of this year, and in August, Abraham B. Casson of Boston 
was appointed to succeed him. 


IntTRoDUCTORY DISCUSSION. 


This report is a continuation of the 17th. Report in 1941 which 
called attention to the various matters referred to the Council by 
the legislature with requests for their consideration and recom- 
mendation in this report, and also to some of the earlier recom- 
mendations of the Council not yet adopted. That report, like all 
earlier reports, was reprinted for circulation to the bench and bar 
by the Massachusetts Bar Association in the ‘‘Massachusetts Law 
Quarterly” for January, 1942. The reports invited suggestions in 
regard to all the matters referred to, in accordance with the prac- 
tice of such invitations constantly increasing throughout the coun- 
try, as part of the Judicial Council movement. 





* In 1925, the legislature also submitted the following request to the council. 


1925 REsoLVEs, CHAPTER 27 


“Resolved, That the judicial council is hereby requested to investigate ways and means 
for expediting the trial of cases and relieving congestion in the dockets of the Superior 
Court, and, among other things, the advisability of increasing or of wholly removing the 
ad damnum limits of district court jurisdiction in civil cases; measures for discouraging 
frivolous appeals; measures for requiring parties to frame issues in advance of trial by 
greater specification in the declaration of what the plaintiff in good faith claims and 
greater specification in the answer of what the defendant admits or in good faith denies, 
with suitable penalties for frivolous or unfounded allegations and denials; ways and 
means for encouraging, so far as consistent with constitutional rights, trials without 
jury, including specifically an inquiry into the operation of the laws of Connecticut and 
Maryland relative to the waiver of jury trials in criminal cases; and any other ways and 
means that may appear feasible to said council for improving and modernizing court 
procedure and practice so that, consistently with the ends of justice, the proverbial 
delays of the law and attendant expense, both to litigants and the general public, may 
be minimized. (Approved April 24, 1925).” 





JUDICIAL COUNCIL P.D. 144 


We assume that, as usual, the 17th. Report will be transmitted, 
with this report, to the General Court by Your Excellency, so that 
the two reports may be considered together. 


WAR AND THE ADMINISTRATION OF JUSTICE 


It is often said, generally in a familiar Latin quotation, that laws 
are silent in the midst of war. But that is not true in modern 
democratic governments, even in the present total war in England, 
and, certainly, not in this country, where we have, and need, more 
new laws than ever, because of the war. Since the administration of 
justice is an essential part of the ‘American way of life,”” which we 
are tryirig to protect, the study and improvement of our methods 
of administration should be continuous to avoid the waste of time 
and money, both of individuals and of the public during, and after, 
the war. It can never be repeated too often that every detail in 
the administration of justice affects in some way or other, the lives 
of more individuals, and the public purse and public confidence, to 
a greater extent, than many persons realize. There are no details 
which are not important to many people. Practical illustrations 
of long-neglected detail may help to make this clear as a back- 
ground for some of the suggestions of improvement and other dis- 
cussions contained in this report. 

The late Judge Davis of the Land Court, when a member of the 
Judicial Council, reported that, many years ago, former Chief Justice 
Aiken of the Superior Court had suggested, as a matter of justice 
as well as of public expense, that prisoners accused of felony ought 
to have the opportunity, if they wished to take it, of waiving the 
formality of indictment by a grand jury and requesting trial on a 
complaint, instead of being held in jail for several months in counties 
where the grand jury was not in continuous session. No attention 
was paid to the suggestion at the time. 

In 1932, in the 10th. Report, at the suggestion of Judge Davis, 
the Council recommended a statute, following an earlier experiment 
in Minnesota. After two years of consideration, the act was adopted 
as St. 1934, C. 358. In each of the first two years thereafter, over 
380 indictments were waived. By 1940, the number had risen to 
544 and in 1941 to 649. In the year ending June 30, 1942, the num- 
ber was 529. The delay, injustice, and public expense to the counties 
of supporting such men in jail for months, which had been going on 
for generations, has been eliminated; and today a committee ap- 
pointed by the Chief Justice of the United States is recommending 
to Congress a short statute to allow waiver of indictment by Fed- 
eral prisoners for the same reasons. This simple change might just 
as well have been made seventy-five years ago in both the state 
and nation. 
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In 1851, Chief Justice Denman, one of the most respected of Eng- 
lish judges in the 19th. century, published a statement in support 
of the bill to remove one of the most absurd of the old rules, which 
hampered justice for generations, — the old rule that parties to a 
law suit were not allowed to testify because it was supposed that 
no interested person could be expected to tell the truth — a view 
which he described “‘as false’”’ as it was “insulting.” In this state- 
ment, he described his experience during forty years with some pro- 
fessional men, including judges, who objected to all changes in the 
law — even so absurd a rule as that just referred to. In that letter, 
he said “that which they find, they believe to have been established 
on full deliberation by the wisdom of former ages . . . whereas in 
truth some of the existing rules are the neglected growth of time 
and accident.” 

His statement resulted in the abolition of the old rule, referred to, 
five years before the same old rule was abolished by statute in Massa- 
chusetts in 1856, in the face of the same traditional doubts. The 
attitude against change to which he referred is not, of course, con- 
fined to professional men. 

These facts should be borne in mind in considering parts of this 
report. Rules which are ‘“‘the neglected growth of time and accident” 
should not be retained, merely from habit, if other rules will be 
better adapted to more just and less dilatory, and expensive results, 
for the public and individuals. Massachusetts cannot afford to 
retain rules which “are the neglected growth of time and accident” 
either during, or after, the war. For these reasons the “continuous 
study” of the judicial system and its operation, not only by the 
judicial council, but by the bench and by bar committees, is of 
peculiar importance in these days. 

The Judicial Council movement, under the stimulation of the 
Massachusetts Judicature Commission report of 1920, has spread 
over the country and brought more co-operation between bench 
and bar as to professional matters through councils, conferences, 
advisory committees and other methods. 


As stated in the 15th. Report, page 13: 


“One of the functions of a judicial council is to submit the best proposals which 
they can think of to adjust this or that part of the judicial system, or of the 
methods of procedure, to meet the changing public needs of justice, as well as of 
the tax payers who pay the public cost,—not with the expectation that these pro- 
posals will necessarily be adopted forthwith, but in order that they may be ready 
at hand as a basis for discussion and improvement when the public need is 
recognized sufficiently to stimulate action by the courts or the legislature.” 


In the performance of this function the Council needs the assist- 
ance of suggestions from the bench and bar. 
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RECOMMENDATIONS ADOPTED IN 1941 FROM THE 15TH. AND 16TH. 
REPORTS. 


These were listed in the 17th. Report (pp. 6-7) as follows: St. 1941 
C. 477, as to temporary probation officers; St. 1941, C. 474, Com- 
mon Trust Funds; C. 341 as to license to sell real estate by Admin- 
istration d. b. n; C. 363 privileged communications of a deceased 
person as evidence; C. 323, examination under G. L. C. 215 § 44; 
C. 594 §§1 and 2, recording within 60 days of low value tax titles, 

Without legislation, the pre-trial system was adopted by the 
Appellate Tax Board in dealing with Boston appeals, following a 
conference of the chairman with the Judicial Council. 


THE DISTRICT COURTS. 


In the 17th. Report, pp. 9-11, we called attention to the gradual 
development, as a result of discussion and reports of various com- 
missions during a considerable period of years, of a more modern 
and business-like district court system of a kind recommended as 
an object by the Judicial Council throughout its existence. This 
development reached its latest stage by the passage of St. 1941, 
Chap. 682, creating the new Administrative Committee of the 
District Courts, other than the Municipal Court of Boston, with 
new powers and duties in regard to the 72 courts other than the 
central Boston Court. This act is printed in full on pages 10-11 of 
the 17th. Report. 

The new committee, appointed by the Chief Justice of the 
Supreme Judicial Court, began to function as soon as it came into 
existence in January, 1942; and in the exercise of the authority con- 
ferred upon it settled a variety of questions which had been the 
cause of constant discussion during recent years. The circulars 


issued by this committee during the past year are reprinted in § 


Appendix B, to show the nature and reasons for the action taken 
and the way in which the committee is functioning. The table show- 
ing the business of these courts will be found on p. 88. 


MATTERS REFERRED TO THE COUNCIL BY THE 
LEGISLATURE. 


REPORT ON ATTACHMENTS AND TRUSTEE PROCESS 
16 BILLS 


By Resolves Chapter 7 and 17 of 1941, sixteen bills relating to 
attachments and trustee process were referred by the legislature to 
the council with a request for consideration and report. These were 
all listed and summarized on pages 15 and 16 of the 17th. Report 
with a request for suggestions in regard to them, and the report 
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was circulated, to the bench and bar and law libraries, in the ‘‘Massa- 
chusetts Law Quarterly” for January, 1942. 

Most of these bills propose the repeal, or modification, of St. 1938, 
C. 343, requiring permission of the court for attachment of wages 
by trustee process, or St. 1938, C. 348, requiring similar permission 
for attachment of personal property by the use of a “keeper’’, or 
St. 1937, C. 225, requiring similar permission for the attachment of 
a car. These three statutes were passed, after several years of dis- 
cussion, on recommendations of the Judicial Council. The reason 
for all three statutes was that the excessive and indiscriminate 
attachment of wages of employees with families to support, the 
attachment of cars which were, in fact, the tools needed by men in 
supporting their families, and the abuse of the use of “keepers” in 
injuring the business of small retailers or others, were creating unjust 
and unhealthy conditions and serious social problems opposed to 
the public interest. These reasons were fully explained in 9th Report 
of the Council (p. 36) and in the 10th. Report (p. 40), and again 
referred to in the 12th. Report (pp. 38-39) and the 13th. Report 
(p. 31). The statute about wages (St. 1938, C. 343) besides requir- 
ing permission to attach, also provided an exemption from attach- 
ment of $20.00 of each week’s wages. 

The bills to repeal, or modify, these statutes in the manner stated 
in 17th. Report (pp. 15-16), are: House 783, House 784, House 785, 
House 1097, House 1098, House 1099, House 1100, House 1101, 
House 1102, and House 1103. 

House 783 to repeal St. 1938 C. 343 requiring permission for 
trustee process on wages. 

House 785 to add to Par. 8 of said act the words “but this clause 
shall not apply to an action of contract for necessaries furnished to 
the defendant or his family.” 

House 1097 to repeal G.L. C. 308 and St. 1938 C. 348 requiring 
permission for keepers. The reasons for the present law will be 
found in the 10th. Report of the Judicial Council, p. 40. 

: House 1098 to limit said chapters to “‘a claim of fifty dollars or 
ess.” 

Note: The ad damnum would always be made over $50. 

House 1099 to limit Par. 32 inserted by St. 1938 C. 343 (requiring 
permission to trustee wages) to a claim not reduced to judgment and 
execution. 

— 1100 to limit St. 1938 C. 343 as to wages to claims of $50 
or less. 

House 1101 to limit G.L. C. 223, Par. 44A (see St. 1937 C. 225) 
(requiring consent to attachment of cars) to a claim of $50 or less. 
The reasons for the present law will be found in the 10th. R eport 
of the Judicial Council p. 40 and 12th Report pp. 38-39. 

House 1102 for repeal of said Par. 44A. 
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House 1103 for repeal of St. 1938 C. 343 as to permission for 
attachment of wages (compare H. 1100 above). The reasons for 


the present law will be found in the 9th Report of the Judicial] 


Council p. 36. 

House 1400 to prohibit attachment of wages “‘unless in an action 
upon a final judgment.” 

House 784 permission to attach wages not to be required in action 
on a judgment recovered in a Massachusetts court. (Compare 
H. 1099 above.) 

We oppose all of these bills for the same reasons originally 
explained for the passage of the three statutes in the report of the 
council already referred to. We believe the statutes have had 4 
salutary effect and that it would be a mistaken step backward and 
against the public interest to repeal them, or modify them, in the 
ways suggested. 

Senate 220 proposes to extend the $20.00 weekly wage exemption 
from attachment to a fisherman’s “lay.”” We have heard of no suff 
cient reason for this extension and do not recommend it. So far as 
we are aware no interest has been shown in support of it. 

House 1400 would prohibit attachment of wages “unless upon a 
final judgment.”’ This seems to us to go too far and we do not 
recommend it. 

House 1747 (printed in full in the 17th. Report, Appendix C, 
p. 39) proposes an entire revision of the attachment law, removing 
the present freedom of attachment before judgment, which has 
existed for generations in New England, and substituting restric 
tions similar to those in other states outside of New England. Mr. 
Daly, a former member of the Council, favored the bill and a brief 
statement in support of the substance will be found in the 13th. 
Report of the Council at page 43. As it is short it is reprinted below 
in a footnote* for convenient reference. 

The bill, of course, goes in exactly the opposite direction from the 
group of bills proposing to repeal the existing restrictions as to 
wages, etc. We are aware that our free attachment laws are capable 
of abuse and, like many other laws, at times cause serious hardship; 
but we have found no widespread support for the changes suggested 
and we believe the changes would result in substituting other 
hardships. 

House 767 (printed in full in Appendix 75) would require permis 
sion of a judge on attachment before judgment, with discretion in 
the judge to require security and notice, except in trustee process. 
In trustee process, permission would be required and the trustee 
could move for security; there would be one continuing attachment 
instead of repeated ones. Par. 5 would reduce the weekly wage 
exemption from $20.00 to $15.00. 
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This bill, also, would work a marked change in our practice. We 
do not recommend it. 


MEMORANDUM BY Mr. Day In ReGarp To ATTACHMENTS 
(From the 13th. Report of the Juducial Council, pp. 43-44) 


I am of the opinion that all attachments as a matter of right should be abolished. I 
recommend that attachment either by common writ, trustee process or by bills to reach 
and apply be permitted only under the following conditions: (a) that the court, after 
summary hearing be satisfied that the defendant has made a fraudulent conveyance or 
is about to make one or is about to leave the Commonwealth permanently; (b) the 
amount for which the defendant’s property shall be attached be fixed by the court; 
(c) the plaintiff deliver to the clerk a bond with surety or sureties approved by the clerk 
conditioned to indemnify the defendant against all loss caused by the attachment should 
the plaintiff fail to recover judgment. Injunctions on bills to reach and apply should be 
granted only under similar conditions. 

I am unable to see any common sense in permitting a plaintiff before he has estab- 
lished the justice of his claim by orderly procedure to acquire a lien on the defendant’s 
property in whatever amount he may choose to fix. There is little danger that a change 
in the right of attachment will convert the Commonwealth into a dead beat’s paradise, 
for, with the Uniform Fraudulent Conveyance act and the system of Supplementary 
Proceedings after judgment there is small likelihood of a debtor, who is really able to 
pay a judgment, escaping it. 

JOHN A. DALY 


REASONABLE LIMITS TO THE AMOUNT OF 
AN ATTACHMENT. 


While we do not recommend an abandonment of our freedom of 
attachment, we do believe that our present law may be improved 


and hardships reduced by a reasonable limit in the amount of an 
attachment. Our law provides that a person whose property has 
been attached may petition the court for a reduction of the amount. 
It is common practice for lawyers who bring suit for, say $500.00, 
to draw the writ for, say $2,000.00, and attach property to that 
amount. On petition for reduction, the courts may vary in their 
practice but some courts are apt to reduce it to about twice the 
amount of the actual claim. 

We see no reason why a plaintiff should be allowed to attach for 
a larger sum than the actual claim, if liquidated or calculable, or 
reasonably estimated if unliquidated, with a reasonable margin for 
interest and recoverable costs. Every excessive dollar of an attach- 
ment may cause injustice. We therefore recommend the following 


DRAFT ACT. 


Section 114 of Chapter 223 of the General Laws as amended by Chapter 325 of 
the Acts of 1938 is hereby further amended by adding at the end thereof the 
following: 

No attachment by trustee process or otherwise shall be made in an action or 
suit for an amount which is liquidated or ascertainable by calculation, for a larger 
sum than the amount of the claim with a reasonable margin to cover recoVerable 
costs and interest. On application for reduction of an attachment, as excessive 
under this section, the court shall, in the absence of special circumstances, allow 


‘ 
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the attachment to stand only for the amount liquidated or calculable, and, if not 
liquidated or calculable, for a reasonable amount, found after summary hearing, 
and in each case with a reasonable margin to cover recoverable costs and interest. 


ATTACHMENT OF PROPERTY 
UNDER CONDITIONAL SALE, HOUSE 1096 


By Resolves of 1941, Chapter 17 House Bill No. 1096 was referred 
to us for examination and recommendation. This Bill is entitled, 
“An Act Relative to the Attachment of Encumbered Personal 
Property.” Briefly stated, it seeks to amend G. L., C. 223, §§ 74, 
75 and 76 by permitting the attachment of a conditional vendee’s 
interest in goods sold under a contract of conditional sale in the 
same manner as the mortgagor’s interest in mortgaged personal 
property may now be attached. We agree with the general idea of 
the proposed bill, but we think the revision should go further. We 
recommend that Sections 74, 75, 76, 78, 79, 80, 81 and 82 of said 
Chapter 223 be revised, and that an additional section numbered 
83A be added, these revised sections and the new section to read 
as follows (amendments in italics): 


Section 74. Personal property of a debtor which is subject to a mortgage, 
pledge or lien, and of which he has the right of redemption, or personal property 
sold under a contract of conditional sale reserving title in the vendor, may be attached 
and held as if it were unencumbered, if the attaching creditor pays or tenders to 
the mortgagee, pledgee, lienor, conditional vendor, or his assigns, the amount for 
which the property is so liable within ten days after demand as hereinafter 
provided. 


Section 75. Within a reasonable time after said property has been attached the 
mortgagee, pledgee, lienor, conditional vendor, or his assigns, may demand pay- 
ment of the money due him, in which case he shall state in writing a just and 
true account of the debt or demand for which the property is liable to him, show 
ing clearly the balance owed him at the date of such demand, and deliver such account 
to the attaching creditor or officer; and he shall at the same time deliver to the 
attaching creditor or officer a copy of the mortgage or other written contract out @ 
which said debt arises, or, if said contract is not in writing, he shall deliver to the 
attaching creditor or officer a written statement setting forth the terms of said contrad. 
If the balance due, as stated in said account, is not paid or tendered to the 
mortgagee, pledgee, lienor, conditional vendor, or his assigns, within ten days 
after the delivery of said account and copy of the contract or statement, as above pre 
vided, the property shall be restored to him and the attaching creditor shall 
be liable to him for any damage he sustained by the attachment. 


Section 76. If the mortgagee, pledgee, lienor, conditional vendor, or his assigns, 
demands and receives more than thé amount due to him, he shall be liable t 
the attaching creditor for money had and received for the excess, with interest 
thereon at the rate of twelve per cent a year. 


Section 78. If the attaching creditor, after having redeemed the property 
does not recover judgment, he may nevertheless hold the property until 
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1, if not debtor repays to him the amount which he paid for the redemption, or as much 

hearing, thereof as the debtor would have been obliged to pay to the mortgagee, pledgee, 

nterest, lienor, conditional vendor, or his assigns, if the property had not been attached, 
with interest from the titme when it was demanded of the debtor. 


Section 79. Personal property upon which a mortgage or lien is claimed, or 

which is claimed to have been sold under a contract of conditional sale reserving title 

oferred in the vendor, may be attached as if unencumbered ; and the mortgagee, pledgee, 
titled lienor or conditional vendor, or his assigns, may be summoned in the same action 
; in which the property is attached as the trustee of the mortgagor, pledgor, lienee, 
ersonal or conditional vendee, or his assigns, to answer such questions as may be put to 
§§ 74, him by the court or by its order relative to the consideration of the alleged 


a mortgage, pledge, lien, or contract of conditional sale, and the amount due thereon. 
in the 


Section 80. If upon such examination, or upon the verdict of a jury as pro- 
eat ction p 0 po jury as p' 


3 vided in the following section, it appears that the mortgage, pledge, lien or con- 
idea of tract of conditional sale, is valid, the court, having first ascertained the amount 
7. We justly due upon it, may direct the attaching creditor to pay the same to the 
of said mortgagee, pledgee, lienor, conditional vendor, or his assigns, within such time as 
mbered it orders; and if he does not pay or tender the amount within the time prescribed, 
to read the attachment shall be void and the property shall be restored. 


Section 81. If the attaching creditor denies the validity of the mortgage, 
pledge, lien or contract of conditional sale, and moves that its validity be tried 
by jury, the court shall order such trial upon an issue which shall be framed 
under its direction. If, upon such examination or verdict, the mortgage, pledge, 
lien or contract of conditional sale, is adjudged valid, the mortgagee, pledgee, 
lienor or conditional vendor, or his assigns, shall recover his costs. 


lortgage, 
property 
attached 
anders to 
1ount for 
reinafter Section 82. When the creditor has paid to the mortgagee, pledgee, lienor or 
conditional vendor, or his assigns, the amount ordered by the court, he may retain 
out of the proceeds of the property attached, when sold, the amount so paid 


ached the with interest, and the balance shall be applied to the payment of his debt. 


and pay- 


Section 83A. Sections seventy-four to eighty-three, inclusive, shall not apply 
to conditional sales recordable under chapter one hundred eighty-four, section 
thirteen. 


Explanatory Note 
In explanation of the above revision: 


(1) The above sections of the statute, as they now stand, permit 


a creditor of the mortgagor of goods to attach his interest in either 
of two ways, namely: 


First Method: Under the first method the officer seizes the goods, 
ignoring the mortgage entirely. The latter may then within a 
reasonable time demand payment of his mortgage by the plaintiff 
attaching creditor, whereupon the latter must decide at his peril 
either to release his attachment or to pay the amount demanded 
upon the mere say-so of the mortgagee that this sum is due him. 
This first method of attachment may be employed regardless of 
who has possession of the mortgaged goods — whether mortgagor, 





14 JUDICIAL COUNCIL P.D. 144 


mortgagee, or a third party. This method of attachment also applies 
to the interest of a pledgor or other lienee of goods. To this our 
revision adds the interest of a conditional vendee of goods. 


Second Method: If mortgaged goods are in the possession of the 
mortgagor, the present statute permits a creditor of the mortgagor 
to attach the goods, by the officer seizing them, under a trustee 
writ, joining the mortgagee as trustee, not for the purpose of attach- 
ing any goods, effects or credits of the defendant in the trustee 
mortgagee’s hands or possession — the usual function of trustee 
process — but for the anomalous purpose of summoning the mort- 
gagee into court in order that the court may examine him relative 
to the consideration of the alleged mortgage and the amount, if any, 
now due thereon. By this procedure the creditor is enabled to get a 
judicial determination of the amount due the mortgagee before pay- 
ing him. But under the present statute this second method of 
attaching the mortgagor’s interest applies only where the goods are 
in the mortgagor’s possession; if they are in the possession of the 
mortgagee or of a third party, this procedure is not available. We 
see no sufficient reason why this second method of procedure should 
not be open to the attaching creditor, regardless of who now has 
possession of the goods. We also believe that this second method of 
attachment, like the first, should apply to the interest of a pledgor 
or other lienee of goods and to the interest of a conditional vendee of 
goods; and our revision accordingly includes these as well. 


(2) Under the first method of attachment the present statute 
does not specify the time within which the mortgagee, pledgee, or 
other lienor, must demand payment of the amount due him. But 
it early was held that such demand must be made within a reason- 
able time after the attachment is made. Johnson v. Sumner, 1 Met. 
172, 178 (1840). Legate v. Potter, 1 Met. 325, 326 (1840). And this 
rule has been reaffirmed several times since. See, for example: 
Congress Investment Co. v. Reid, 205 Mass. 576. Demers v. Winslow, 
253 Mass. 472. We think it will be helpful, both to the bench and 
bar, if the statute incorporates the rule thus followed by our court 
for so long a period and we have, accordingly, inserted this at the 
beginning of our revision of Section 75. 


(3) Our present statutes require the recording of chattel mortgages 
in order to make them good as against third parties, including cred- 
itors of the mortgagor. G. L. Ter. ed. c. 255, § 1. But no statute 
requires the recording of pledges or other contracts under which a 
lien on personal property may be acquired — as, for example, the 
lien of an improver; nor does any statute require the recording of 
contracts of conditional sale, except of heating apparatus, plumbing 
goods, etc., “wrought into or attached to real estate.” G. L. Ter. ed. 
c. 184, § 13. Thus, only in the case of a chattel mortgage and a 
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limited class of conditional sales is it possible for the plaintiff attach- 
ing creditor to obtain from any public record a copy of the contract 
creating the encumbrance. In fairness to the plaintiff creditor, if 
under the first method of attachment above described the mortgagee, 
pledgee, other lienor, or conditional vendor, demands payment of 
the amount due him, we think that he ought to accompany this 
demand with a copy of the mortgage, pledge, or other contract, 
under which he claims, or, if there is no written contract, that he 
ought, in writing, to state the terms of any oral contract; and we 
have, accordingly, embodied this thought in our revision of Sec- 
tion 75. If the creditor resorts to the second method of attachment 
above described, there is no such need of his being furnished with a 
copy of the contract, for he may obtain all of this information upon 
the examination of the trustee in court. 


(4) As pointed out above, G. L. (Ter. ed.) c. 184, § 13, requires 
that certain contracts of conditional sale of personal property 
“wrought into or attached to real estate” be recorded in order to 
be good as against certain parties, the apparent purpose of this 
statute being to protect the conditional vendor of such goods, if the 
contract is properly recorded, against the claim that the property, 
by annexation to the realty, has lost its character as personalty and 
has become a part of the realty. We think it wise to leave this 
statute full scope within the limited field covered by it, and, to avoid 


all possibility of confusion, we have drafted Section 83A, which 
expressly exempts such goods from the operation of the revision 
here recommended. 


SENATE 413. AS TO VIOLATION OF STATUTES, 
ORDINANCES, ETC., AS EVIDENCE OF NEGLIGENCE 


By Resolves, Chapter 17, Senate bill No. 413 was referred to the 
Council. It reads as follows: 


SENATE 413. AN ACT RELATIVE TO THE ADMISSIBILITY OF EVIDENCE OF VIOLATION 
OF STATUTE, ORDINANCE, OR WRITTEN RULE AS EVIDENCE OF NEGLIGENCE. 


Section 1. In any civil action evidence of the violation of any statute, ordi- 
nance, or town by-law by a party to such action or by any person for whose acts 
such party 1s claimed to be responsible legally shall be inadmissible as evidence 
of negligence or lack of due care on the part of such party or person. 


Section 2. In civil actions evidence of a violation by a party of written rules 
or codes of practice adopted by any person as a guide of conduct for his employees 
or others for whose acts it is claimed that he is responsible legally shall be inad- 
missible as evidence of negligence or lack of due care on the part of any person 
alleged to have violated such rule or code of practice. 
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We invited suggestions and called attention to the memorandum 
submitted to us, in support of the bill, by Leland Powers, Esq., the 
petitioner, which was printed in Appendix B of the 17th. Report, 
p. 36. 


(1) It has long been recognized in this Commonwealth that the 
violation of a criminal statute is evidence of negligence on the part 
of the violator, provided the conduct prescribed or prohibited by 
the statute is relevant to an issue involved in a civil action. The 
principle was thus stated by Knowlton, C.J., in Bourne v. Whitman, 
209 Mass. 155 at 166: 


“Tt is universally recognized that the violation of a criminal statute is evidence 
of negligence on the part of the violator, as to all consequences that the statute 
was intended to prevent. It has been said in a general way that such a violation 
is evidence of negligence of the violator, and it has sometimes been stated that 
this would show negligence, that can be availed of as a ground of recovery by 
one who suffers any kind of an injury from him while this illegality continues; 
but it is now settled that it is not even evidence of negligence, except in reference to 
matters to which the statute relates. Davis v. John L. Whiting & Son Co., 201 Mass. 
91, 96 and cases cited.” 


(2) The Bourne case held that the failure of the operator of an 
automobile to have a license to operate is only evidence of negligence 
and that it does not make such a person a trespasser upon the high- 
way, as in the case of an unregistered or illegally registered auto- 
mobile, as to which see Dudley v. Northampton Street Railway, 202 
Mass. 443 (1909), Sheldon, J. (This opinion was by a divided 
court). 


(3) As was recognized in the Bourne case (see especially page 
171), for such a violation of statute to be of probative value there 
must of course be a causal connection between the violation and the 
negligence alleged. 

Newcomb v. Boston Protective Department, 146 Mass. 596. 


(4) Probably the most common illustrations of the application 
of our present rule in practice are violations of the law of the road 
(G. L. [Ter. ed.] ¢. 80), and of the motor vehicle law (G. L. [Ter. ed.] 
c. 90). For example: Driving upon the wrong side of the road; 
driving in excess of certain speeds prescribed by the statute; failure 
to slow down at a railroad grade crossing; failure to slow down upon 
approaching a pedestrian; failure to have car properly equipped 
with brakes, lights, horn, etc.; and operation by an unlicensed 
person. 


(5) Such statutory provisions are prescribed by the state, acting 
through the legislature, as norms or standards of proper conduct 
and, it is submitted, as matter of reason, the violation of any one of 
them, if otherwise relevant, seems to indicate with some fair degree 
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of probability that the violator has not conducted himself with that 
degree of care which the sovereign has prescribed. 

(6) In many states the violation of such a statute is negligence 

r se. 
gh on Torts, 4th. ed. §§ 507, 511 and 516, citing numerous cases, 
also cases to the effect that such a violation is merely evidence of 
negligence. 

Cooley on Torts, 4th. ed. § 516: “. . . It is generally held to be 
negligence per se to drive an automobile at a rate of speed prohibited 
by statute or ordinance .. .’”’ Citing cases from ten other jurisdictions. 

(The rule in Massachusetts does not go that far.) 


(7) Wigmore on Evidence, 3d ed. has very little on this point. In 
§461, after observing that “It is sometimes said that a statute or 
municipal ordinance forbidding or enjoining certain conduct is 
evidence of negligence,’ he then goes on to state, 


“But in many of such opinions the Court has rather in mind the operation of the 
ordinance in substantive law, fixing a standard of negligence ‘per se,’ on the 
theory explained in all treatises on Torts. It seems unwise, therefore, to give any 
secondary status to such an ordinance, as evidence of negligence, whenever it is 
not to have the substantive status of a rule of negligence ‘per se,’ ” Citing 


Finnegan v. Winslow Skate Mfg. Co., 189 Mass. 580, which merely 
affirms the general rule applicable in Massachusetts. 


(8) The Restatement on Torts seems to recognize the violation 
of an applicable statute as evidence of a party’s negligence. § 285, 
entitled “Standard of Conduct Defined by Legislature, Court or 
Jury,” provides in part as follows: 

“The standard of conduct of a reasonable man 

“(a) may be established by a legislative enactment... .” 

The above provision of the Restatement gives support to the 
doctrine that violation of such a statute is negligence per se. 


(9) We do not recommend the bill. 


LEGACIES INVALID FOR FRAUD OR UNDUE INFLUENCE. 


By Resolves Chapter 18 the following bill was referred to the 
Council. 


SENATE 428. AN ACT REGULATING THE DISPOSITION OF CERTAIN PROPERTY UNDER 


WILLS IN CERTAIN CASES OF FRAUD OR UNDUE INFLUENCE PRACTICED ON THE 
TESTATOR. 


Section 1. Chapter one hundred and ninety-one of the General Laws is hereby 
amended by inserting after section twenty-four, as appearing in the Tercentenary 
Edition, the following new section :— 


Section 24A. If a decree is entered disallowing any devise or legacy contained 
in a will offered for probate, because of the fraud or undue influence exercised on 


f 
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the testator with reference thereto by the devisee or legatee of the property 
therein devised or bequeathed, such property shall not fall into the residuum 
of the estate, but shall be administered as intestate property. 


Section 2. This act shall apply to all petitions for the probate of wills filed on 
and after the effective date of this act. 


This bill was printed with an explanatory statement of the present 
law, on page 17 of the 17th. Report of the Council, and suggestions 
were invited in regard to the subject. Although reprints of the 
report were sent out as already explained, no suggestions of any 
kind were received. We see no reason for changing the present law, 
and we recommend that the proposed act should not be adopted. 


FILING STATEMENTS BY EXECUTORS, GUARDIANS, TRUSTEES, 
et al. IN COUNTY REGISTRIES OF DEEDS AS TO REAL ESTATE IN 
EACH COUNTY. 


By Resolves, Chapter 53, the subject-matter of House Bill 2714 
was referred to the Council for report. 

The fact that this bill had been referred to the Council was stated 
in the 17th. Report, on page 24, with a brief summary of objections 
to it which had been received by the Council, and other suggestions 
were invited. A summary of the bill was printed on page 32 of 
that report. No additional suggestions or comments were received, 
and no communications were received from any one in support of 
it. We believe the objections listed in the 17th. Report are sound. 
For this reason, we oppose the bill. 


SENATE 222. Moror VEHICLE INSURANCE FOR PUBLIC BoDIES AND CHARITIES, 
(Referred to the Council by Resolves C. 17 and printed in full in the 17th. Report 
pp. 18-19). 


Section 1 does not purport to create liability where none existed before. It is 
purely procedural. Its faults consist in a failure to distinguish between com- 
pulsory insurance as a condition of registration (which the state and its sub- 
divisions need not furnish, under Gen. Laws, Ch. 90, Sec. 1A, but which a charit- 
able corporation must), and ordinary indemnity insurance, and also its attempt 
to place in one category defendants whose obligations or immunities rest on 
dissimiliar grounds. A political subdivision may be free from liability when ex- 
ercising governmental functions, but liable in commercial transactions. The 
dividing line is shadowy. (Cf. Bolster v. Lawrence, 225 Mass. 387 — Baum- 
gardner v. Boston, 304 Mass. 100). The same distinction may exist in the case 
of an incorporated charity. To let a defendant “withdraw” from an action on 
a mere “suggestion” may deprive a plaintiff of substantial rights. Questions of 
fact may well enter into the matter, on which there may be a constitutional right 
to trial by jury. A typical case is that of the private owner referred to in the last 
sentence of section one. Agency is primarily a question of fact. A plaintiff can- 
not be deprived, without waiver, of his right to have a jury say whether agency 
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existed, or whether the agent had gong off ‘on a frolic of his own,” by any pro- 
vision for uncontrolled “suggestion” or one backed by leave of a court sitting 
without a jury. 

Those are some of the faults of this procedural novelty. We disapprove of it. 


Section 2. This section authorizes insurance at public cost indemnifying or 
“protecting” any officer or employee of the commonwealth against loss by reason 
of his liability for personal or property damage, caused by the operation, within 
the scope of his employment, of vehicles owned by the commonwealth, limited in 
amount to $5,000 for personal injury or death, and $1,000 for property damage. 
As the law now stands, state-owned motor vehicles do not require a certificate 
of insurance as a condition of registration. Gen. Laws. Ter. Ed. Ch. 12, Sect. 3B 
provides that the attorney-general, at the request of any official or employee of 
the commonwealth or of the metropolitan district commission, shall defend and 
may settle any claim for bodily injury, including death, against such official or 
employee, if he finds that the cause of action arose from operation within the 
scope of duty or employment. Provision is made for payment from state funds 
up to $5,000 for bodily injury and $1,000 for property damage. 

No showing has been made that the existing law has failed to give adequate 
protection. It has not been shown that the cost of such insurance would be less 
than the amounts paid out of the treasury under existing law. We see no occa- 
sion for the enactment of section 2. The protection afforded by the present law, 
coupled with that under Gen. Laws. Ter. Ed. Ch. 40, Sect. 5, cl (1) appears to 
us adequate. 

A statement of reasons in opposition to the bill so far as it relates to publicly 
owned vehicles was submitted to the Council by Lincoln Bryant, Esq., Town 
Counsel of Milton, and printed in the appendix to the 17th. Report (pp. 33-35). 
We think Mr. Bryant’s objections are sound. 


SUMMARY SOCIAL SECURITY TAX JUDGMENTS. 


A brief for the Director of Social Security has been called to our 
attention. It contends that the Administrative Committee of the 
District Courts and the Chief Justice of the Boston Municipal Court 
should arrange procedure for the entry of judgments and execution 
on request of the Director, as provided by G. L. Chap. 151A, as 
now appearing in St. 1941, Chap. 685, See. 15 (c), which provides: 


“(c) In addition to any other remedy provided by law, the director may, 
after giving to an employer whom he finds to be in default in any payment of 
contributions, interest or penalties assessed in lieu thereof provided by this 
chapter at least twenty days written notice by registered mail, addressed to his 
last known place of business or address, of the amount of such contributions, 
interest or penalties and that he intends to seek judgment therefor in the district 
court, file in the office of the clerk of the district court within the judicial district 
of which the employer has a usual place of business a statement setting forth the 
name and last known address of said employer, the amount of the contributions, 
interest and penalties due and that the director has complied with all the provi- 
sions of this chapter in relation to the computation and levy of said contribu- 
tions, interest or penalties, with a request that judgment be entered against the 
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employer in the amount of the contributions, interest and penalties set forth, 
Such statement and request shall be filed on a regular return day of said court 
and the notice to the employer shall specify the return day upon which they are 
to be filed. Upon the filing of such statement and request, judgment shall be 
entered fcrthwith for the director in the amount of the contributions, interest 
and penalties specified in the statement. Execution shall issue on judgments 
under this section in the same manner as in actions at law.” 


The cases cited appear to establish the act as a tax statute. 
Under Sec. 67 of the act the Director seems to be a “collector” 
within the definition of G. L. Chap. 60, See. 1. 

In the collection of taxes, which is an executive function, G. L. 
C. 60, ss. 16-40, provide for collection by sale or distress or arrest, 
or, in the alternative an action of contract. The first three methods 
require no judicial action. 

Sec. 15A is a mandatory direction to a court to enter a judgment 
without a hearing or without notice and issue execution in the name 
of the court. While it does not say so, this seems to be an order to 
the clerk, but the members of the court compose the court, and not 
the clerk. The only issue open would appear to be compliance with 
the steps in the assessment of tax interest and penalty, but under 
this section that issue is not supposed to be open, although the only 
evidence appears to be a statement by the Director of facts, pre 
sumably not within his personal knowledge, but in the knowledge 
of assistants who acted for him. 

Sec. 72 of the act gives the Supreme and the Superior Courts 
“general jurisdiction in equity” on a bill by the Director “to enforce 
any provision of this chapter.” This appears to provide a substitute, 
or probably a parallel alternative remedy to mandamus to enforce 
Sec. 15c if it is legal. 

So far as compliance with assessment rules, etc., goes, the ques- 
tion seems to be whether the legislature can legally order a court to 
enter a judgment and issue execution without a hearing. 

In this matter, except for using the name of the court in the 
judgment and execution, the judgment and execution or some similar 
document might just as well be issued by the Director himself, just 
as any other tax collector may proceed by sale or distress or arrest. 
The court is made a mere ministerial instrument in the performance 
of an executive function, but under the name of a judgment by the 
court. Whether this is constitutional or not, it seems to us a mis- 
take to use the courts in this way. Some thousands of cases appear 
to be involved. 

In view of the suggestion that the Administrative Committee 
and the Boston Municipal Court should adopt procedure, and the 
additional burden on the courts, we recommend the repeal of See. 
15c, leaving the Director to proceed under Chapter 60, §§ 16-40. 
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RULES OF EVIDENCE 


Among the common objects of criticism directed at courts are the 
“Rules of Evidence.” As said, of these rules, many years ago: 


“The layman, whether his attitude be one of indignation or only of patronizing 
contempt, sees in them a mysterious agglomeration of rules existing for their own 
sake in defiance of reason or common sense.” 


This is not true, but it is commonly realized today that it was more 
true in the past even in Massachusetts, where some forward steps 
were taken earlier than in other states and there is still room for 
improvement. The popular sentiment is shown by the rise and 
spread of administrative commissions, the growth, and the current 
rapid extension, of the movement toward arbitration outside the 
courts because business men think courts are too slow and expensive 
under the rapid conditions of modern life. Arbitration, long com- 
mon in trade associations, has been actively promoted during the 
past fifteen years or so by the New York Chamber of Commerce 
and the American Arbitration Society. This movement does not 
appear to be familiar to the profession, generally, in Massachusetts. 
It does not eliminate lawyers, but it does, ordinarily, eliminate 
judicial proceedings (unless they are needed to enforce an award) 
and the lawyers acting as, or practising before, arbitrators, have to 


learn how to deal with cases more quickly than they do in court 
as that is one of the purposes of arbitration. The judicial system of 
the present and the future must compete with these movements in 
the minds of the public. 

In Wigmore’s preface to the third edition of his leading work on 
“Evidence” in 1940, he said: 


“The last decade has seen the opening of a new phase in the profession’s atti- 
tude toward the rules of evidence, viz., a disposition to reconsider the rules’ 
weaknesses, and a willingness — even a determination — to improve that body 
of law in every possible part. So that the marked trend of the present period is 
a forward movement, destined within the coming generation to renovate radically 
the rules and the practice under the rules.” 


The Supreme Court of the United States in 1933 in the case of 
Funk v. United States, 290 U. S. 371, stated: 


“The fundamental basis upon which all rules of evidence must rest — if they 
are to rest upon reason — is their adaptation to the successful development of 
the truth. And since experience is of all teachers the most dependable, and since 
experience also is a continuous process, it follows that a rule of evidence at one 
time thought necessary to the ascertainment of truth should yield to the experi- 
ence of a succeeding generation whenever that experience has clearly demon- 
strated the fallacy or unwisdom of the old rule.” 
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For the reason thus stated the Court thereupon overruled earlier 
opinions of long standing. The latest development in the law of 
evidence is the model code of evidence of the American Law Insti- 
tute. The American Law Institute is a body of several hundred 
judges, practicing lawyers, and law professors from all over the 
country, engaged, for the past twenty years or so, with the assistance 
of the leading experts in various branches in restating the common 
law and in some branches, making suggestions for its improvement. 
Chief Justice Rugg, Mr. Justice Lummus, and Robert G. Dodge, 
Esq., have represented Massachusetts on its council from time to 
time, and the bench and bar of this state are liberally represented in 
its membership and activities. The model “Code of Evidence,” the 
result of the work of several years, was prepared for the considera- 
tion of all American courts and legislators, in whole or in part, as 
the basis of rules of court or of legislation. Its purpose was to reflect, 
in the form of a body of rules, the best professional thought of the 
country as to the future development of these administrative guides 
for the bench and bar in the trial of cases. The substance of many 
of these rules has been in force in our courts for many years and some 
of the newer rules suggested have been adapted from our Massa- 
chusetts practice for consideration by other states because of the 
successful experience under them here. While there are differences 
of opinion in the profession in regard to some of the rules, the code 
has been and is now the subject of active discussion throughout the 
country. It received the final approval of the “Institute” at its 
meeting in Philadelphia in May, 1942. Its consideration by Judicial 
Councils and other bodies, throughout the country, is being urged 
by the Committee of the American Bar Association on “Improving 
the Administration of Justice.” 

As stated, a good deal of this code is already applied here. The 
rules of evidence have developed during the past century or two, by 
judicial decision and practice, with occasional important legislative 
changes. We do not advocate, or believe, in the wholesale adoption, 
either by rule or legislation, of the proposed “code” in Massachusetts. 
During the past year a Special Committee of practicing lawyers 
studied the code, under the chairmanship of John V. Spalding, Esq., 
now Mr. Justice Spalding of the Superior Court. The other men- 
bers of the Committee were Richard B. Walsh of Lowell, Gerald J. 
Callahan of Springfield, Edward M. Dangel of Boston, the late 
Edwin G. Norman of Worcester, Lafayette R. Chamberlain of Win- 
chester, Robert H. Hopkins of Boston, Wilfred H. Smart of Belmont, 
Neil Leonard of Newton, Edward B. Hanify of Belmont, Charles 
W. Bartlett of Dedham, Richard Wait of Boston, and Theodore 
Chase of Dover. The report of that Committee was printed in 
the Massachusetts Law Quarterly for April, 1942, and discussed 





P.D. 144 REPORT 23 


by Judge Spalding and others at the ‘Massachusetts Lawyers 
Institute’ at Swampscott on May 9th, so that the report has had 
wide circulation. The Committee disagreed about some of the rules, 
and approved of some others. We have considered their report. 
At present, we make a few recommendations. 


REPUTATION AS TO CHARACTER. 
Code Rule 526 (Final Draft, pp. 200-201) reads: 


“Whenever a trait of a person’s character at a specified time is a material 
matter, evidence of his reputation with reference thereto at a relevant time in 
the community in which he then resided or in a group with whom he then habi- 
tually associated in his work or business or otherwise is admissible as tending to 
prove the truth of the matter reputed.” 


Judge Spalding’s committee says: 


“We think this is an improvement over the existing law. The present rule 
that only persons who live in the community are qualified to testify on the matter 
of character has long outlived its usefulness. A man may live in an apartment 
house where he is known by nobody and yet be well-known to his business col- 
leagues; a business associate should be able to testify as to is good reputation 
fully as much as people who scarcely know him at all and yet under the law as 
it now stands this cannot be done. (See Stock v. Dellapenna, 217 Mass. 503).” 


We agree in substance but, recommend a shorter statement, 
omitting the word “‘trait,’’ as follows: 


DRAFT ACT. 


Whenever reputation is material, evidence of the reputation of a person at a 
relevant time in the community in which he then resided, or in a group with whom 
he then habitually associated in his work or business or otherwise, is admissible 


COMMERCIAL LISTS AND THE LIKE. 
Code Rule 528 (Final Draft p. 203) reads: 


“Evidence of statements of matters of interest to persons engaged in an occu- 
pation contained in a list, register, periodical, or other published compilation is 
admissible as tending to prove the truth of any relevant matter so stated if the 
judge finds that the compilation is published for use by persons engaged in that 
occupation and is generally used and relied upon by them therein.” 


Judge Spalding’s committee says: 
“This seems to adopt the prevailing rule. Virginia v. West Virginia, 238 U. S. 


202, 212. It would apparently change the law in Massachusetts (National Bank 
of Commerce v. City of New Bedford, 175 Mass. 257), but we see no reason why 
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the court should not use information and reports which people engaged in that 
business rély on customarily outside of a court-room.”’ 


We agree and recommend the adoption of this rule by statute. 


Following the general purpose of Federal Rule 44 and Rule 517 of 
the Code, we make the following recommendations: 


CERTIFIED COPIES OF HOSPITAL RECORDS. 


For many years such copies have been admissible in proceedings 
of the Industrial Accident Board under G. L. C. 152 § 20. We see 
no reason why they should not be used in a court. We recommend 
the following: 

DRAFT ACT. 


Section 79 of chapter 233 of the General Laws is hereby amended by adding 
at the end thereof the words: 

“Copies of such hospital records kept and certified as provided in the first 
sentence of Section 20 of Chapter. 152 shall be admissible for the purposes specified 
in this section in the discretion of the court but the court may require the pro- | 
duction of the original record.” 


COPIES OF RULES OF PUBLIC BODIES. 


For similar reasons printed copies of public bodies having author- 
ity to make rules should be admissible. Regulations of the Register 
of Motor Vehicles now have to be certified to by him although 
printed and well known. We recommend: 


DRAFT ACT. 


Section 75 of Chapter 233 of the General Laws is hereby amended by inserting 
at the end thereof the words: 

“Printed copies of rules and regulations adopted by any public body with 
authority to adopt them shall be admissible without attestation or certification 
provided that the court may require additional authentication.” 


BIRTH CERTIFICATES. 
G. L. C. 46 § 19 provides: 


“The record of the town clerk relative to a birth, marriage, or death shall be 
prima facie evidence of the facts recorded. A certificate thereof signed by the 
town clerk or assistant clerk shall be admissible as evidence of such record.” 


Section 12 requires each town or city clerk to transmit to the State 
Secretary a certified copy of his records, which are bound and kept 
at the State House and certificates by the Secretary of State of such 
records are in common use except in court. We think they should 
be admissible in court as the certificates of local officials are. We 
recommend the following: 
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Section 19 of Chapter 46 of the General Laws is hereby amended by inserting 
in the last sentence thereof the words “or by the State Secretary or a duly 
authorized assistant.” 


DECLARATIONS OF DECEASED PERSONS. 


The proposed Code Rule 503 (final draft p. 150) would provide 
that: 


“Evidence of a hearsay declaration is admissible if the judge finds that the 
declarant 

(a) Is unavailable as a witness, or 

(b) Is present and subject to cross examination.” 


Clause (a) would be a radical change in the common law rule 
about hearsay evidence. Judge Spaldings Committee thought it 
much too broad. Without discussing clause (a) as it stands we 
believe one change is advisable. In 1898 Massachusetts adopted the 
first statute of its kind, now appearing as G. L. C. 233 § 65, and by 
St. 1941, C. 363, following the 16th. Report of the Judicial Council 
(pp. 40-41), this statute was extended by the words printed in 
italics, as it now stands, as follows: 


“A declaration of a deceased person shall not be inadmissible in evidence as 
hearsay or as a privileged communication between husband and wife if the court finds 
that it was made in good faith before the commencement of the action and upon 
the personal knowledge of the declarant.” 


_ We recommend that the words “before the commencement of 
the action” be struck out. 


— NAMING CO-RESPONDENTS IN DIVORCE PROCEEDINGS. 


with For reasons which we think obvious, in the interest of fairness, 
ation we recommend the following draft act. 


Amend Chapter 208 of the General Laws by adding a new section as follows: 


Section 9a: 

Any person whose name has been inserted in the pleadings by amendment, in 
accordance with the provisions of Sections 10a and 10b, may appear in person or 
by attorney and defend himself against the allegations contained in such plead- 
ings, or (as an alternative draft). Amend Section 9, by consolidating the adultery 
and derogation and reputation accusations as follows; so as to read: 


Section 9: 

A person named as co-respondent in an amended libel, cross libel or answer or 
any person whose name has been inserted in the pleadings by amendment in 
accordance with the provisions of Sections 10a and i0b of this chapter, may 
appear and contest the charge of adultery or defend himself against the allega- 
tions contained in such pleadings therein made against him. 

Add two new sections 10a and 10b as follows: 
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Section 10a: 

In a libel for divorce, in an answer thereto or in a bill of particulars or specifi- 
cations filed in a divorce case, if any specific criminal act with a third person is 
alleged therein or if any allegations are made in such pleadings which would be 
derogatory to the character or reputation of a third person if named therein, the 
pleadings shall not contain the name of such third person. The party making 
such allegations may at any time after filing the pleadings containing the same, 
upon an ex parte hearing before a Judge of the Court in which the proceedings § 
are pending, obtain permission to amend such pleadings by inserting the name of 
the person concerning whom the allegations are made, if the judge finds probable 
cause has been shown that such allegations are true; and thereupon the pleadings 
may be amended accordingly and notice of said amendment shall be sent to all 
parties interested. 


Section 10b: 
The evidence produced at such ex parte hearing shall not be reported or made 
a part of the record in the case and the motion for said amendment shall not be 
read in open Court during the proceedings, but the Register shall make an entry 
in the docket or “Motion to insert name of third person allowed,” or ‘Motion 
to insert name of third person denied,” as the case may be. If the amendment 
is allowed upon affidavits, they shall be retained in the court and placed in the 
custody of the register and shall be open for the purposes of inspection and 
taking copies thereof to counsel of record, the parties or the third person named 
in the amendment. 


RESIGNATION OF A FIDUCIARY BY HIS GUARDIAN 
OR CONSERVATOR. 


Our attention has been called to the limitation of the right of a 
fiduciary under guardianship to resign. The present statute, G. L. 
203, Sec. 13, reads as follows: 


“Section 13. A trustee may resign his trust, and the guardian or committee 
of an insane trustee, appointed by a court having jurisdiction, may on behalf 
of the insane person resign his trust, if the court authorized to appoint a trustee 
finds it proper to allow such resignation, and in the case of an insane trustee the 
court may accept such resignation without notice to him.” 


We see no reason why the statute should be limited to resignation 
by a guardian of “‘an insane trustee,’ on behalf of the ward. The 
need of the statute may exist in the case of any fiduciary, whethet 
insane or under guardianship as a minor or as a spendthrift or undet 
conservatorship. In the case of a minor, the occasion would be rare, 
as a minor seldom would be named to a fiduciary position, but, i 
the other cases, it might arise at any time. There seems to be no 
reason why the court and the persons interested should be forced t0 
go through proceedings for removal in such cases when they do 
occur. A fiduciary who has been placed under guardianship o 
under a conservator has been found by the court to be in a condition 
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not suitable for fiduciary responsibilities. His guardian, or con- 
servator, should be able to resign on his behalf without notice. 

We also see no reason why the guardian or conservator of a 
trustee under a trust inter vivos, not appointed by the Probate 
Court, should not also be allowed to resign with the assent of those 
authorized to appoint a new trustee, if the instrument contains a 
provision for such appointment, and, if not, then with the approval 
of the Probate Court. 


We recommend the following: 


DRAFT ACT. 


Section 1. Section 13 of Chapter 203 of the General Laws is amended by striking 
out the same and substituting the following: 


A trustee may resign his trust if the court authorized to appoint the trustee 
finds it proper to allow such resignation. 


Section 2. Chapter 204 (which contains miscellaneous provisions as to fiduci- 
aries) is amended by adding at the end thereof the following new section: 


Section 27. If an executor, administrator, guardian, conservator, trustee, 
receiver, commissioner, or other fiduciary officer, appointed by any court is the 
ward of a guardian, conservator, or committee, or other like officer, appointed by 
any court in this Commonwealth or by any court at the place of his domicile to 
have charge of his property or his person, such guardian, conservator, committee, 
or other like officer, may, on behalf of the ward-resign the trust or other office 
held by the ward if the court which appointed the ward finds it proper to allow 
such resignation, and no notice to the ward shall be required. In case of a fiduci- 
ary under a written instrument who was not appointed by a court, his guardian, 
conservator, or committee, if one has been appointed, may, on behalf of the ward, 
resign with the approval in writing of the persons authorized by the instrument 
to appoint a new trustee in case of a vacancy if the instrument contains such a 
provision, and, if not, then with the approval of a court having jurisdiction to 
appoint a new trustee in case of vacancy. 


DISTRICT COURT JUSTICES SITTING IN SUPERIOR COURT. 


In the 16th. Report (pp. 15-17) the Council recommended that 
the temporary act originally passed as St. 1923 C. 469 for a three- 
year period and extended for similar periods ever since, be allowed to 
expire. This Act authorized the Chief Justice of the Superior Court 
to call in District Court Justices to try appeals in misdemeanor 
cases with juries in the Superior Court. The Act was an experiment, 
suggested by the Judicature Commission in its final report in 1920, 
to break the congestion of the criminal docket then existing. At 
that time there were thirty justices of the Superior Court including 
the Chief Justice. 

Originally the district court justices, thus called into the Superior 
Court, were paid $30, for each day’s sitting. This was raised to 





28 JUDICIAL COUNCIL P.D. 144 


$40 by St. 1930, c. 367 and the appropriation for such sittings in 
the budget for 1939 and 1940 was $28,000, for each year (see St. 
1939 c. 309 and 495 Items 53-55) and in the latest budget $25,400 
for 1941 and $26,400 for 1942. The table in the 16th. Report, 
pp. 15-17, shows the criminal business for a period of years. There 
has been a marked decrease in appeals in the last five years and no 
marked change in indictments. 

The withdrawal of the standing justices from their courts to try 
misdemeanor cases in the Superior Courts has weakened the district 
courts, of course, as the justices of those courts cannot do the work 
they were appointed for if they are called into another court. 

The statute was not intended to add “permanently to the judicial 
force” of the Superior Court but to provide a reserve force when, 
as and if, needed to break congestion. With the current decrease 
in litigation owing to gas and tire rationing and the reduction of 
speed limits and other war conditions we understand that the 
expensive use of district court judges in the Superior Court will be 
unnecessary. 


RECOMMENDATION. 


The latest extension of the Act was St. 1941 C. 576 which expires 
on December 31, 1943. 


We renew the recommendation that the act be allowed to expire. 


APPELLATE SESSION OF SUPERIOR COURT FOR 
THE SUMMARY REVIEW OF SENTENCES. 


IE By G. L. Ch. 250, §§ 9 and 12, a judgment in a criminal case may 
be re-examined . . . for any error in law or in fact by the Supreme 
Judicial Court and 


“if a judgment is reversed by reason of error in the sentence, such judgment 
shall be rendered in the case as the court below should have rendered, or it may 
be remanded for that purpose to said court.” 


There is no provision for any review of a sentence except by the 
Supreme Judicial Court. We think there should be provision by 
which the Superior Court itself in an appellate session should be able 
to review a sentence in a summary proceeding. The matter of deal- 
ing with convicted criminals under modern conditions and in the 
light of modern study and understanding of the varied mental states 
of individuals is a subject of nation-wide discussion, and various 
proposals have been made in regard to it. 

The subject of the review of sentences is discussed at length in 
Professor Orfield’s volume, ‘Criminal Appeals in America,’”’ pub 
lished under the auspices of the National Conference of Judicial 
Councils, with an introduction by Dean Pound. It was also the sub 
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ject of study by the American Law Institute in the preparation of 
its model criminal code, published in 1931 (see § 459 and commentary 
to the section, pp. 1300-1302). 

Without discussing the various radical proposals which have been 
suggested,* we think an opportunity for summary review without 
burdening the Supreme Judicial Court and without forcing a de- 
fendant to the expensive and cumbersome proceeding of appealing 
to that court, should be provided in order that such mistakes of 
judgment as may, of course, be made by any human beings, on or 
off the bench, may be reconsidered and corrected when they occur. 

We recommend the following draft act providing that an appellate 
session of the Superior Court on petition without formality may do 
what the Supreme Judicial Court may now do on a writ of error, as 
above quoted. 


DRAFT ACT 


There shall be an appellate session of the Superior Court to be held at such 
times and places as the Chief Justice shall designate and by three justices assigned 
from time to time by the Chief Justice for the summary review of sentences 
imposed in indictment cases in said court. 


The Justice imposing the sentence shall not sit in such session on review of a 
sentence imposed by him. The Judge imposing the sentence may, in his discre- 
tion, report the same for review by the appellate session with a statement in 
regard thereto. If a sentence is not so reported the defendant may file with the 
clerk a petition to the appellate session for review; said petition to be in writing 
with a brief statement of reasons, or orally with a statement of reasons to be 
reduced to writing by the clerk, at the time of the order for execution of the 
sentence or within days thereafter. Such petition shall be sub- 
mitted for consideration of the appellate session without oral argument unless 
requested. 


The appellate session shall direct the necessary materials for decision to be 
submitted to it by the clerk and set the matter for summary hearing, if it con- 
siders a hearing necessary. 


The appellate session, in reviewing any sentence under this Section, may make 
any disposition of the case that the justice imposing the sentence should have 
made. 


The defendant shall be notified at the time of sentence of his right to petition 
for review. No order shall be made for the commitment of a person to a penal 
institution upon a sentence not suspended of more than six months imposed by 
said Court until, at least, one day after the imposing of the sentence. The Justice 
imposing sentence shall be notified of the petition for review and any written 
statement which he may file with the case shall be submitted to the appellate 
session. If the defendent is in custody the jailor shall produce him before the 





* Such proposals a pa in the Report of Committee to Conference of Senior Circuit 


Judges on the Federal system of punishments and still more radical proposals in the 
Youth Correction Act of the American Law Institute. 
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appellate session on order from the Chief Justice or of an associate justice of 
said Court without other proceedings. 


Nore. 


This act is similar to the act creating the appellate division of the Boston Municipal 
Court for review of questions of law. The decision of the appellate session would be the 
final sentence 6f the Superior Court and could still be carried to the Supreme Judicial 
Court by writ of error under Chapter 250 Sections 9 and 12 above quoted. 


ENTRY DAYS FOR CRIMINAL APPEALS. 


For the practical reasons stated, or referred to on page 18 of the 
15th. Report, and again on the 16th Report (p. 34), we renew with 
emphasis the recommendation for a weekly entry day for criminal 
appeals in the Superior Court. This recommendation was first made 
by the Judicature Commission in its 2nd. Report (pp. 101 and 149) 
more than twenty years ago. 

As stated in the 15th. Report, “it is not unusual to see the criminal 
court (in Suffolk County) closed by the 20th. of the month for lack 
of business” when “several hundred men”’ are “‘waiting in jail to be 
tried,” but must wait until their appeals can be entered on the first] 
Monday of the following month. That is a situation which reduces 
the efficiency of the court, for which the public pays. The public 
cannot afford it in these days. 

We submitted a simple draft for this purpose in the 16th. Report 
(p. 34) as follows: 


An Act To PROVIDE FOR A WEEKLY RETURN Day IN THE SUPERIOR CoURT 
FOR CRIMINAL CASES. 


Section twenty-two of chapter two hundred and twelve of the General Laws & 
hereby amended by striking out, in the first line thereof the, words, “The first 
Monday of every month,” and substituting therefor the words: — Every Mon- 
day,— and by striking out, in the ninth line thereof, the words “said first,” and 
substituting the word: — any. 


PROCEDURE AS TO ACCESSORIES AFTER THE FACT. 


Ever since 1937 in the 12th. Report the Council has recommended 
legislation on this subject as last explained in the 17th. Report 
(p. 30). An act (Senate 654 of 1941) passed the Senate and was then 
referred under Resolves of 1941 C. 48 to the Special Commission to 
study the criminal laws. We again recommend action on this sub 
ject and await the report of the Special Commission. 


REVISION OF WRIT OF SUMMONS. 


On recommendation of the Council, the Supreme Judicial Court, in 1935, revised 
the writ of summons and attachment with a direction that words of attachment 
should be crossed out if no actual attachment is made (see 11th. Report, 21-23). 
This was to abolish the practice of fictitious attachments known as “chip’’ attack 
ments. As we find that ‘chip’ attachments still continue, apparently in larg 
numbers, we are submitting a revised form of writ of summons to be used where 
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actual attachment is made, for the consideration of the court under G.L. Chap. 223, 
§16, under which the court determines the forms of writs. 


MINOR SETTLEMENTS. 


For reasons referred to in the 17th. and earlier reports we recom- 
mend the bill (Senate 712 of 1941), as amended in the Senate and 
referred to the next legislature by the House which was printed in 
the 17th. Report (p. 30). The bill would add to St. 1932, Chap. 130, 
a new section as follows: 


DRAFT ACT. 


“Section 140B. No payment in excess of five hundred dollars in settlement of 
a claim of a minor for personal injuries, or in satisfaction of a judgment or execu- 
tion therefor, shall be valid against such minor unless paid to his legal guardian. 
If such a minor has no legal guardian, the probate court may appoint a special 
guardian of the amount of such settlement or judgment and in lieu of requiring a 
surety on such special guardian’s bond may order any such payment deposited 
in a savings bank or institution for savings in the name of such minor subject to 
the directions of said court as to the use of any part of such money for the benefit 
of such minor during his minority.” 


CONSOLIDATION OF ACTIONS. 


We also renew the following recommendation from the 16th. 
Report. 

There is too limited power of consolidation of actions. The 
following self-explanatory act will give broader power to prevent 
double trial of issues in separate courts or counties. It should be 
noted that this disadvantage is one of the consequences flowing 
from our segregated court system. We submit the following: 


DRAFT ACT. 


Section 1. Section two of chapter two hundred twenty-three of the Gen- 
eral Laws is hereby amended by inserting after the word “eighteen” in the 
second line thereof the words ‘‘and in section seven of this chapter.” 

Section 2. Section seven of chapter two hundred twenty-three is hereby 
amended by adding a new paragraph at the end thereof as follows: 

Whenever cross actions between the same parties or more than one action 
arising out of or connected with the same accident, event or transaction, have 
been brought and one or more of said actions shall have been brought in a district 
court and one or more in the Superior Court, the action or actions pending in 
the district court or courts may, with all the papers relating thereto, on petition 
to the Superior Court by any party in any of such actions, be removed and trans- 
ferred to the Superior Court without expense, or with the consent of all parties 
to all such actions may be transferred without expense to a designated district 
court in which any of such actions is pending. 


Section 3. Section 2A of Chapter 223 of the General Laws (inserted by 
St. 1935, Chap. 483) is hereby amended by striking out Section one and inserting 
in its place the following: 
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Appellate divisions of district courts shall have power to consolidate for trial 
in a designated district court actions or other proceedings pending in one or more 
district courts, arising out of or connected with the same accident, -event or 
transaction, or cross-actions between the same parties. If motions to consolidate 
are filed in more than one appellate division, all such motions shall be referred for 
decision to the appellate division in which the first motion is filed; and provided, 
further, that if all the principal parties to all said actions agree upon such con- 
solidation and trial together in one such district court, they shall be ordered to 
be so consolidated and tried in the court agreed upon. The party making such 
motion shall give notice thereof to the clerks of the district courts in which said 
actions are pending and to all parties to such actions, and thereafter none of said 
actions shall be placed on the trial list until the disposition of said motion. This 
section shall apply only to actions as to which the time limit for removal to the 
Superior Court under sections 102A and 104 of Chapter 231 has expired. 


MORTGAGE FORECLOSURE ENTRIES. 


As a result of the passage of the Soldiers’ & Sailors’ Civil Relief 
Act of 1940, C. 25 of the Acts of 1941, entitled, ‘“An act concerning 
judicial determination of rights to exercise powers of sale to fore 
close real estate mortgages in which soldiers and sailors may he 
interested,” was passed. This Act provides for the procedure in any 
proceeding in equity brought because of the Soldiers’ & Sailor’ 
Civil Relief Act of 1940 for authority to exercise a power of sale 
contained in a mortgage of real estate. 

Entries to foreclose a mortgage for breach of condition under the 
provisions of G. L. (Ter. Ed.) C. 244 s. 1, under the authority of 
Bell v. Buffiington, 244 Mass. 294, were not prevented by the 
Soldiers’ & Sailors’ Civil Relief Act of 1940. 

However, entries made on and after October 6, 1942, the date on 
which the Soldiers’ & Sailors’ Civil Relief Act Amendments of 194 
was signed, are affected by that act. Therefore, it seems that Chap 
ter 25 of the Acts of 1941 ought to be amended so that it shall apply 
to proceedings for authority to foreclose by entry as well as fo 
authority to exercise a power of sale whether of real or personi 
property. 

A draft act, prepared by the Massachusetts Conveyancers’ Ass0 
ciation, has been submitted to us which we approve as printed i 
Appendix A, p. 64. 


REPEAL OF THE EXCLUSIVE ORIGINAL JURISDICTION OF 
District Courts In Motor VEHICLE TorRTs. 


The Majority View. 


A majority of the Council, referring to the 16th. Report, p. lf 
again recommend the repeal of so much of Chapter 387 of the Ad 
of 1934 as requires that actions of tort, arising out of the operatid 
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of motor vehicles, be begun in a district court. The act has failed of 
its purpose. It has not resulted in the expected increase in the trial 
of such cases in district courts. The tables of business in these courts 
in our previous report, show that in the first full year of the operation 
of the act, 1935, there were 7,761 such cases removed to the superior 
court out of a total of 27,800 entered in the district courts; in 1936 
the removals were 8,925 out of 26,568 entries; in 1937, 11,500 out of 
28,081 entries; in 1938, 13,076 out of 31,568 entries; in 1939, 11,751 
out of 29,585 entries; in 1940, 11,280 out of 28,533 entries and in 
1941, 12,075 out of 31,190. The act took effect on October 1, 1934, 
and the figures given for each year are from October 1 preceding the 
year named to October 1 of the year named. The percentage of 
removals in the first year was 28%, in 1936, 38%, in 1937, 40%, in 
1938, 41%, in 1939, 40%, 40% in 1940, 38+% in 1941 and about 
40% in 1942 (see table on p. 88). 

The foregoing figures refer to the district courts other than the 
Municipal Court of the City of Boston. As pointed out at the 
bottom of page 65 of the 15th. Report the figures in that court raise 
the same question, as shown by the following table: 


ENTRIES AND REMOVALS 
IN THE Municipat Court or THE City oF Boston, 1926-1941. 


ConTRACT AND Tort 1926-1941. 





ENTERED REMOVED TRIED 





Per Cent Per Cent 
| Contract Tort Contract | of Entries Tort of Entries |} Contract Tort 





24,475 5,485 | 5 249 1,728 1,007 
6,812 1,029 é 203 
7,168 = || 5 q 159 
2 181 

410 
480 
306 
462 
898 
2,937 
3,676 
4,962 
5,121 
5, 2 . 4,900 
- | 15,953 35 | . 4,161 
| 14,214 ’ y y 9 4,358 





























As the exclusive jurisdiction act took effect on October 1, 1934, the 
sudden increase in tort removals in 1934 and 1935 shows that the 
continuing increase in removals is entirely due to that act. 

If it is desirable that more motor vehicle tort cases be tried in 
the lower courts, eight years’ experience seems to have demon- 
strated that this end cannot be achieved by compelling plaintiffs 
to enter their cases there. Certainly it is an anomalous procedure 
that requires a party to begin his action in a court where he has no 
intention of trying it. 
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We would retain so much of the act as enlarges the venue of such 
actions by permitting a plaintiff to begin his action in his own 
judicial district or in any judicial district adjoining the district in 
which the defendant lives. 

The majority submits the following: 


DRAFT ACT 


Sections 1, 3, and 4 of Chapter 387 of the Acts of 1934 are hereby repealed, 
Section 19 of Chapter 218 and Section 141 of Chapter 231 of the General Laws, 
as appearing in the Tercentenary Edition prior to the passage of said Chapter 
387 of 1934, are hereby reenacted. 

This act shall take effect on of the current 
year and shall apply only to actions commenced thereafter. 


The Minority View. 


A minority of the Council believes that in spite of the fact that 
about 40% of the motor vehicle cases entered in the district courts § 
are removed for trial to the Superior Court, the act has succeeded in 
sifting the large volume of entries so that a large number of cases 
involving relatively small amounts have remained in the district 
courts where the work of disposing of them takes less time at a 
smaller cost than it would in the Superior Court. It seems probable 
that, since the establishment of the practice of referring motor vehicle 
cases to auditors in the Superior Court, the desire to get cases before 
an auditor with the opportunity for a subsequent trial before the 
court or a jury after the auditor’s report, may have been a practical 
inducement for a considerable number of removals. This oppor- 
tunity for two trials is similar to the early practice of double trials 
in civil cases when there was a full appeal on facts and law before 
1922, when legislation previously tried in the Boston Municipal 
Court was extended to all the other district courts to avoid double 
trials, en the ground that the public should not be put to the expense 
of providing more than one trial in civil cases as a matter of right. 

In view of the current decrease in the number of motor vehicle 
accidents due to the gas and tire rationing, the new speed limitations 
and the consequent reduction of business in the Superior Court, we 
understand that the practice of referring motor vehicle cases to 
auditors in that court has been terminated, as the court is in a posi- 
tion to handle the business more promptly than before. 

Under these circumstances, the minority of the Council believes 
that it would be well to wait before considering the repeal of the act, 
until the results of current conditions are more clearly ascertained. 
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A Unanimous Recommendation for Transfer of Cases Begun in 
the Wrong Court. 


If the act is not repealed, the Council is unanimous in recommend- 
ing a slight modification of it. 

By St. 1934, Chapter 387, exclusive original jurisdiction of motor 
vehicle torts was given to the District Courts with a provision for 
removal to the Superior Court, at the option of either party. The 
recent opinions interpreting the act in: Blair v. Boston El. Ry. Co., 
310 Mass. 1; Couto, Admr. v. N.Y., N.H. & H. R.R., 1942, Advance 
Sheets, p. 1153; and Kennedy v. Consolidated Motor Lines, p. 1231, 
indicate that the act sometimes operates as a trap for unwary counsel 
at the expense of the litigant. 

In those cases the question arose whether the action was or was 
not one “arising out of the operation of a motor vehicle.” We do 
not think a plaintiff should be thrown out of court, perhaps, after 
the statute of limitation has run, by the answer to such questions. 
The act should be amended to allow the Superior Court to remit the 
case to a district court, just as amendments are permitted to cure 
mistakes. The statistics show that there were 31 original writs in 
“motor tort’”’ cases entered in the Superior Court in the year ending 
June 30, 1942—3 in Bristol; 3 in Hampden; 6 in Middlesex and 19 
in Suffolk (see p. 94). 

We recommend the following: 


DRAFT ACT. 


Section 19 of Chapter 218 of the General Laws as amended by Section 1 of 
St. 1934, Chapter 387, is hereby further amended by adding at the end thereof 
the words, “but if such an action is begun by mistake, in the Superior Court, that 
court may transfer it and the original papers in the case to a district court having 
original jurisdiction and the action shall then be pending in that court as if 
originally entered there at the time of transfer when the clerk of the district 
court receives the papers. 


SIMPLIFIED PROCEDURE FOR 
MANDAMUS AND CERTIORARI. 


Following the extension to the Superior Court of concurrent 
jurisdiction of some of these writs by St. 1939, C. 257, the Council 
said, in its 15th. Report (p. 8): 


“Now that concurrent jurisdiction of some of these writs has been thus ex- 
tended, it has been suggested that time and expense might be saved for the bench, 
the bar and the litigants by the formulation of some simple rules of procedure in 
regard to these writs. One slight change of this kind was made by St. 1938, 
Chap. 202, which allowed the substitution by amendment of a succeeding town 
officer in a mandamus proceeding begun against his predecessor. The New York 
Judicial Council, in its third report in 1937 (pp. 38 and 129) recommended a revi- 
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sion to simplify procedure for the writs of certiorari, mandamus and prohibition, 
and their recommendation was adopted by legislation in 1938 (see 4th. Report, 
p. 19). One change adopted was to provide that the petitioner should state his 
facts and his prayer for relief in the alternative by such writ as he is entitled to, 
instead of asking for a particular writ with no opportunity to amend if he finds 
he is technically mistaken.” 


Since then a careful statement of the functions of these writs, by 
Mr. Frederick L. Quinlan, which will help the bar, appeared in the 
“Bar Bulletin” for May, 1942. Also, a careful study of the existing 
procedure for these writs by Prof. Arthur L. Brown has appeared in 
the “Boston University Law Review” for November, 1941, and 
January, 1942, in which he points out the technical difficulties and 
uncertainties in the selection of the proper writ to apply for, on 
particular facts, on behalf of a client who knows nothing and cares 
less about the form of writ, but simply wants a just “remedy,” such § 
as is contemplated as to ‘“‘private rights” by the eleventh article of 
the Bill of Rights. 

He emphasizes the need of simplification of procedure and refers 
to the 15th. Report of the Judicial Council above quoted. He points 
out that: 


“Cases abound in the Massachusetts Reports where cautious counsel, doubtful 
as to the exact nature of the action involved, has employed two barrels to his 
gun, and, for example, brought petitions both for mandamus and certiorari to 
review the same action. Scattering buckshot instead of firing a single projectile, 
essential perhaps under our present procedure in doubtful cases to preserve rights 
of litigants, entails extra work for the courts and attorneys, with the only bene- 
ficial result that possibly substantial rights have not been sacrificed as guinea 
pigs on the altar of legal formality.” 


A good illustration of this appears in Cambridge v. Commissioners, 
153 Mass. 161. Counsel brought two petitions, one for certiorari and 
one for mandamus 

“owing to the uncertainty as to which was the proper remedy.” 
They were heard together by a single justice who ruled in favor of 
the petitioner “and reported the cases to this court for its decision 
as to whether certiorari or mandamus, or both or neither, should 
issue.” The court decided it should be certiorari and issued the 
writ, dismissing the petition for mandamus. Time, money, filing 
space in the clerk’s office would be saved, accumulation of waste 
paper stored at public expense would be avoided, and justice admin- 
istered more quickly and simply by a simple petition with prayers 
in the alternative. It may well be true, as the court said recently in 
Scudder v. Selectmen of Sandwich, 309 Mass. 373 at 377, that the 
offices of ‘“‘the writs of mandamus and of certiorari are distinct and 
the one may not be employed to perform the peculiar function of § 
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the other.”” But the court, not counsel, issues the writs having both 
at their disposal, to protect the petitioner’s rights, if he needs pro- 
tection. There seems no reason why a petitioner should have to do 
the technical choosing from what a somewhat irreverent member of 
the bar has called “‘a cafeteria’”’ of writs, or that he should have to 
file two sets of pleadings in two separate cases when one set will do. 

The pious hope for the results of “the excellence” of English law 
on the subject in the middle of the 18th. century, when Blackstone 
wrote page 265 of his Third Book, does not meet the practical 
necessities of modern life. “A clear and distinct notion of the nature 
of these several remedies,” which he refers to, is certainly not ‘im- 
printed” in the minds of the bar, and not always in the minds of 
the judges. 

Various prerogative writs — certiorari, mandamus, prohibition, 
ete., are specifically provided for by G. L. (Ter. Ed.) Chap. 249, 
but the statute seems merely declaratory and the technicalities 
somewhat traditional. The writs are “common law’ writs formerly 
issued in the name of the King, generally by the Court of King’s 
Bench (see 1 Holdsworth, “History of English Law,” 230-231). 

The court appears to have had jurisdiction of the writs ever since 
the final approval of the Act of 1699 establishing the jurisdiction of 
the court “‘as fully and amply to all intents and purpases whatsoever, 
as the Courts of King’s Bench, Common Pleas and Exchequer . . . 
have or ought to have” (Province Laws, 1699, Chap. LXI; ‘Ancient 
Charters and Laws” (pp. 330-331). 

The practice, however, has required the petitioner to select the 
proper writ at his peril, although recognizing that where no par- 
ticular writ fitted the facts the court could frame and issue a new 
writ whenever necessary to accomplish justice (see Cooke v. Gibbs, 
3 Mass. at p. 196). If the court can issue a new writ, there seems no 
reason why it should not select the appropriate one among the old 
writs. 

The situation resembles that which existed in equity for genera- 
tions before 1877, during which the court wrote learned opinions 
about the question whether there was any conceivable “adequate 
remedy at law,” instead of dealing with the merits of the case and 
providing an appropriate remedy under the 11th. Article of the Bill 
of Rights. 

The Supreme Court of the United States has provided a single 
form of proceeding for both legal and equitable remedies in the 
alternative. With our freedom of amendments from law to equity 
and vice versa, we may not need to take that step, but there appears 
no sufficient reason for retaining the ancient separate strait-jackets 
for the two most common of the prerogative writs in these days 
when simplicity and promptness are needed in a rapid world, and 
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slowness of judicial procedure tends to weaken confidence in the 
courts. 

Professor Brown suggests the broadening of the scope of some of 
the writs, but that matter seems to be within the field of the special 
commission appointed under Resolves Chapter 49. The National 
Conference on Uniform Laws is also studying the subject of pro- 
cedure as to administrative bodies. The first step is to simplify the 
procedure by providing for a single petition for whichever writ the 
court considers appropriate. If rules are needed as to details the 
courts can supply them under G. L., C. 213 § 3. 


We submit the following: 


DRAFT ACT. 


Section 1. Chapter two hundred forty-nine, section 5 of the General Laws, as 
amended by Acts of 1938, Chapter 202 is hereby amended by striking out the 
words “may traverse any material facts alleged in the answer or,” 

Section 2. Chapter two hundred forty-nine of the General Laws is hereby 
amended by adding after section five, the following section: 

5A. A petition for a writ of mandamus or a petition for a writ of certiorari 
shall contain a plain and concise statement of the material facts on which the 
petitioner relies, and may be accompanied by affidavits and other written proof. 
The answer or return shall contain admissions or denials, may contain state- 
ments of new matter as in an answer in equity, and shall set forth such facts 
as may be pertinent and material to show the grounds of action taken by the 
respondent which is complained of. Unless excused temporarily or otherwise 
by the court on motion the respondent shall annex to the answer or return a 
transcript of the stenographic record of the proceedings, if any, subject to 
review if a review of the record is sought, duly certified or otherwise authenti- 
cated. The court shall examine such transcript to determine, if in issue, 
whether the action of the respondent is supported by substantial evidence. 
No further pleadings after the answer or return shall be deemed necessary 
unless directed by the court; but the court, upon motion of the petitioner, may 
permit the petitioner to reply to any new matter set up in the answer, or upon 
motion of the respondent, may order the petitioner to reply to any new matter 
in avoidance set up in the answer. No petition for a writ of mandamus shall 
be dismissed solely on the ground that the petitioner should have sought a 
writ of certiorari, or vice versa. Title to public office may be tried on a petition 
for a writ of mandamus whether the petitioner seeks the office for himself or 
not. On a petition for either a writ of mandamus or a writ of certiorari the 
court may grant such relief as the facts proved require. 

When a record is to be reviewed, the parties may stipulate to shorten the 
record by elimination and any party refusing so to stipulate may be taxed for 
additional costs in the discretion of the court. The court may require, or 
permit subsequent corrections or additions to the record when deemed desir- 
able to make it more complete. 
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LIBEL AND SLANDER AND TRUTH AS A DEFENSE. 


By Resolves Chapter 38 of Acts and Resolves of 1941, three bills 
relating to these subjects were referred to the Council for report. 
The Council was also requested to investigate the entire subject 
matter of libel in order to ascertain what changes or additions to the 
laws of the Commonwealth relative to libel are advisable. The 
three bills, House 307, Senate 192 and 193 were printed in the 
17th. Report of the Council with certain memoranda in regard to 
them, and a request for suggestions. The proposed bills raise ques- 
tions of serious importance to newspapers, to individuals who may 
be defamed, and to the rights of the public to information within 
reasonable limits. The Council held conferences with reference to 
these bills, at which counsel, and other representatives, of news- 
paper publishers attended. 


House 307. 


This bill provides that: 


“The writer of any untrue statement actuated by malice and published in a 
newspaper, magazine or other publications, shall be civilly and criminally liable 
therefor.” 


This bill was printed in the 17th. Report (p. 20) with a request 
for comment. The extreme vagueness of the bill is sufficient cause 
for its rejection. We assume that what the draftsman meant was 
this: 


“Whoever, with malicious intent, writes and causes to be published in a 
newspaper, magazine, or other similar publication any untrue statement shall 
be civilly and criminally liable therefor.” 


The present law of libel has come as the result of a long course of 
judicial decision settling what is and, more important here, what is 
not actionable or punishable. This bill makes untruth the only 
standard, and it covers “any” untrue statement, whatever its mis- 
chief-making tendencies. It sets up a new line of departure, sure to 
lead into a flood of litigation and a morass of doubt. Whatever 
corrective detail changes may be needed in the present law, no such 
radical change as this is warranted. In the opinion of the Council, 
this bill ought not to pass. 


SENATE 192 AnD 193 
In support of the other two bills (Senate 192 and 193) several 
carefully prepared memoranda have been submitted to the Council 
by Francis T. Leahy, counsel for the Boston Globe, B. C. Perkins, 
counsel for Massachusetts Newspapers, Information Committee, 
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Bailey Aldrich, counsel for the Boston Herald-Traveller, Timothy 
F. O’Brien, of New Bedford, Henry G. Bowen, of Fitchburg, and 
others. 


PRIVILEGED PUBLICATION OF PLEADINGS. 
SENATE 192 AND SEcTION 2 oF SENATE 193. 


These two proposals are the same except that Senate 192 relates 
to criminal proceedings and Section 2 of Senate 193 relates to civil 
suits for damages. 

Senate 192 would amend Section 8 of G. L. Chapter 278 by insert- 
ing the words printed below in italics so that the section would read 
as follows: 


“Section 8. The defendant in a prosecution for writing or for publishing a 
libel may introduce in evidence the truth of the matter contained in the publica- 
tion charged as libellous, or the fact that the alleged libel is a fair and substantially 
accurate copy, report or summary of the whole or part of any writ, order or pleading 
filed with any court or clerk of court, and the truth or such fact shall be a justifica- 
tion unless actual malice is proved.” 


This proposal is discussed with the same proposal relating to 
civil actions for libel in Section 2 of Senate 193 which would amend 
Section 92 of G. L. (Ter. Ed.) C. 231, to read as follows (the new 
matter being printed in italics): 


“Truth of Libel Admissible. The defendant in an action for writing or for 
publishing a libel may introduce in evidence the truth of the matter contained in 
the publication charged as libellous; or the fact that the alleged libel is a fair and 
substantially accurate copy, report or summary of the whole or part of any writ, 
order or pleading filed with any court or clerk of court; and the truth or such fact 
shall be a justification unless actual malice is proved.” 


As explained in our 15th Report, criminal proceedings for libel 
are limited to written or printed defamation and are based on the 
danger of provoking a breach of the peace. Civil actions for libel 
are for damages for unjustified written or printed defamation. 
“Slander” is oral defamation and creates only civil liability for 
damages. There is, at present, no crime of ‘‘slander.” 

In the Restatement of the Common Law of Torts by the American 
Law Institute under the title “Defamation,” Chapter 25, Section 
611, appears the following statement of the law. 


“611. Reports of Judicial, Legislative and Executive Proceedings. The pub- 
lication of a report of judicial proceedings, or proceedings of a legislative or admin- 
istrative body or an executive officer of the United States, a State or Territory 
thereof, or a municipal corporation or of a body empowered by law to perform 
a public duty is privileged, although it contains matter which is false and de- 
famatory, if it is 
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(a) accurate and complete or a fair abridgment of such proceedings, and 
(b) not made solely for the purpose of causing harm to the person defamed.” 


The comment under this section, paragraph C, reads as follows: 


“C. Necessity of official action in judicial proceedings. A report of a judicial 
proceeding implies that some official action has been taken by the officer or body 
whose proceedings are thus reported. The publication, therefore, of the con- 
tents of preliminary pleadings such as a complaint or petition, bill in chancery, 
or writ of attachment, before any judicial action has been taken thereon is not 
within the rule stated in this Section. It is not necessary, however, that a final 
disposition be made of the matter in question; it is enough that some judicial 
action has been taken so that, in the normal progress of the proceeding, a final 
decision will be rendered. So too, the fact that the proceedings are ex parte 
rather than inter partes is immaterial if the matter has come officially before the 
tribunal and action has been taken in reference thereto.” 


The principles thus stated as the general law, in connection with 
the comment, apparently state the law in this Commonwealth. The 
resulting condition is uncertain. For example, because of some pre- 
liminary action of the court, publication of the contents of a bill in 
equity might be privileged, whereas the declaration in a civil action 
at law would not be privileged, publication of an arrest for assault 
and battery under a warrant would be privileged, whereas a declara- 
tion in a civil suit brought for the same assault and battery would 
not be privileged. It is not a satisfactory situation. It would seem 
to be a case where either the court or the legislature must go back- 
ward or forward unless some practical working middle course can 
be found. . Either pleadings and court records should not be privi- 
leged until the case is reached for a trial or hearing on its merits, or 
they should be privileged under suitable restrictions, whether the 
proceeding be in equity or at law. 

The proposal in the bill under discussion to extend the privilege 
to all pleadings as soon as filed both in law and equity, regardless of 
defamatory matter contained in them, is based on the New York 
rule announced by the New York Court of Appeals in Campbell v. 
New York Evening Post (245 N. Y. 320) as follows: 


“To publish truly and without malice of one that an action has been brought 
against him for fraud, seduction, assault, breach of promise, divorce, et cetera, 
has become so common that the opportunity is seldom passed in silence, except 
when forbearance or obscurity protects the victim. So general has this practice 
become that the public has learned that accusation is not proof, and that such 
actions are at times brought in malice to result in failure. To say that the news- 
papers may freely publish the entire proceedings in a case from an ex parte 
application for an order of arrest or other remedial process under the protection 
of privilege, but may speak only at their own risk before the case actually comes 
before a court or judge in some form, is to make a distinction to which publishers 
give little heed. . . . 
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Bailey Aldrich, counsel for the Boston Herald-Traveller, Timothy 
F. O’Brien, of New Bedford, Henry G. Bowen, of Fitchburg, and 
others. 


PRIVILEGED PUBLICATION OF PLEADINGS. 
SENATE 192 AND SECTION 2 oF SENATE 193. 


These two proposals are the same except that Senate 192 relates 
to criminal proceedings and Section 2 of Senate 193 relates to civil 
suits for damages. 

Senate 192 would amend Section 8 of G. L. Chapter 278 by insert- 
ing the words printed below in italics so that the section would read 
as follows: 


“Section 8. The defendant in a prosecution for writing or for publishing a 
libel may introduce in evidence the truth of the matter contained in the publica- 
tion charged as libellous, or the fact that the alleged libel is a fair and substantially 
accurate copy, report or summary of the whole or part of any writ, order or pleading 
filed with any court or clerk of court, and the truth or such fact shall be a justifica- 
tion unless actual malice is proved.” 


This proposal is discussed with the same proposal relating to 
civil actions for libel in Section 2 of Senate 193 which would amend 
Section 92 of G. L. (Ter. Ed.) C. 231, to read as follows (the new 
matter being printed in italics): 


“Truth of Libel Admissible. The defendant in an action for writing or for 
publishing a libel may introduce in evidence the truth of the matter contained in 
the publication charged as libellous; or the fact that the alleged libel is a fair and 
substantially accurate copy, report or summary of the whole or part of any writ, 
order or pleading filed with any court or clerk of court; and the truth or such fact 
shall be a justification unless actual malice is proved.” 


As explained in our 15th Report, criminal proceedings for libel 
are limited to written or printed defamation and are based on the 
danger of provoking a breach of the peace. Civil actions for libel 
are for damages for unjustified written or printed defamation. 
“Slander” is oral defamation and creates only civil liability for 
damages. There is, at present, no crime of “slander.” 

In the Restatement of the Common Law of Torts by the American 
Law Institute under the title “Defamation,” Chapter 25, Section 
611, appears the following statement of the law. 


“611. Reports of Judicial, Legislative and Executive Proceedings. The pub- 
lication of a report of judicial proceedings, or proceedings of a legislative or admin- 
istrative body or an executive officer of the United States, a State or Territory 
thereof, or a municipal corporation or of a body empowered by law to perform 
a public duty is privileged, although it contains matter which is false and de- 
famatory, if it is 
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(a) accurate and complete or a fair abridgment of such proceedings, and 
(b) not made solely for the purpose of causing harm to the person defamed.” 


The comment under this section, paragraph C, reads as follows: 


“C, Necessity of official action in judicial proceedings. A report of a judicial 
proceeding implies that some official action has been taken by the officer or body 
whose proceedings are thus reported. The publication, therefore, of the con- 
tents of preliminary pleadings such as a complaint or petition, bill in chancery, 
or writ of attachment, before any judicial action has been taken thereon is not 
within the rule stated in this Section. It is not necessary, however, that a final 
disposition be made of the matter in question; it is enough that some judicial 
action has been taken so that, in the normal progress of the proceeding, a final 
decision will be rendered. So too, the fact that the proceedings are ex parte 
rather than inter partes is immaterial if the matter has come officially before the 
tribunal and action has been taken in reference thereto.” 


The principles thus stated as the general law, in connection with 
the comment, apparently state the law in this Commonwealth. The 
resulting condition is uncertain. For example, because of some pre- 
liminary action of the court, publication of the contents of a bill in 
equity might be privileged, whereas the declaration in a civil action 
at law would not be privileged, publication of an arrest for assault 
and battery under a warrant would be privileged, whereas a declara- 
tion in a civil suit brought for the same assault and battery would 
not be privileged. It is not a satisfactory situation. It would seem 
to be a case where either the court or the legislature must go back- 
ward or forward unless some practical working middle course can 
be found. . Either pleadings and court records should not be privi- 
leged until the case is reached for a trial or hearing on its merits, or 
they should be privileged under suitable restrictions, whether the 
proceeding be in equity or at law. 

The proposal in the bill under discussion to extend the privilege 
to all pleadings as soon as filed both in law and equity, regardless of 
defamatory matter contained in them, is based on the New York 
rule announced by the New York Court of Appeals in Campbell v. 
New York Evening Post (245 N. Y. 320) as follows: 


“To publish truly and without malice of one that an action has been brought 
against him for fraud, seduction, assault, breach of promise, divorce, et cetera, 
has become so common that the opportunity is seldom passed in silence, except 
when forbearance or obscurity protects the victim. So general has this practice 
become that the public has learned that accusation is not proof, and that such 
actions are at times brought in malice to result in failure. To say that the news- 
papers may freely publish the entire proceedings in a case from an ez parte 
application for an order of arrest or other remedial process under the protection 
of privilege, but may speak only at their own risk before the case actually comes 
before a court or judge in some form, is to make a distinction to which publishers 
give little heed. . . . 
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“A newspaper may publish of A that B has begun an action against him by 
the service of a summons. No reticence is demanded on that score. It may go 
further and state that the complaint has been filed in the county clerk’s office. 
To stop there and hold that the newspaper states the contents of the complaint 
at its peril is to revive a rule of privacy in relation to litigation that no longer has 
substance. To say the privilege protects the publication of the complaint when 
the summons is served by order of the court on a non-resident and does not pro- 
tect the publication when the defendant is a resident, is to state a distinction 
that has no basis in common sense. We are not bound to keep up such frivolous 
legal fictions. Judicial proceedings in New York include in common parlance 
all the proceedings in the action.” 


The opposite view is well stated by the Michigan court in Park 
v. Detroit Free Press Co. (72 Mich. 560), as follows: 


“One of the reasons why parties are privileged from suit for accusations made 
in their pleadings is that the pleadings are addressed to courts where the facts 
can be fairly tried, and to no other readers. If pleadings and other documents 
can be published to the world by anyone who gets access to them, no more 
effectual way of doing malicious mischief with impunity could be devised than 
filing papers containing false and scurrilous charges, and getting those printed 
as news. The public have no rights to any information on private suits till they 
come up for puklic hearing or action in open court; and, when any publication 
is made involving such matters, they possess no privilege, and the publication 
must rest on either non-libellous character or truth to defend it. A suit thus 
brought with scandalous accusations may be discontinued without any attempt 
to try it, or, on trial, the case may entirely fail of proof or probability. The law 
has never authorized any such mischief.” 


We are somewhat surprised by the statement, in the New York 
opinion quoted, that “the public has learned that [defamatory] 
accusation is not proof.’”’ That may, or may not, be true in New 
York, but we do not believe that the general public in Massa- 
chusetts has as yet “learned” to be so discriminating, and the Mich- 
igan opinion seems to us to reflect more of human nature as it is. 
We do not believe in adopting the New York rule as proposed. Such 
a rule is subject to the objection that an action at law or a suit in 
equity might be maliciously begun with pleadings containing 
defamatory statements which were not true, with the hope of secur- 
ing publication of these statements through newspaper publications 
of the pleadings before any action on the merits. In such a case an 
opportunity for a form of blackmail would be open. An actual case 
has been submitted to the Council in which possible blackmail was 
prevented only by the help of the police. 

We think the publication of “defamatory matter’ in pleadings in 
civil proceedings, whether at law or in equity, should be treated 
alike and should not be privileged until after the opening of the 
public trial on the merits of the case. Accordingly we recommend 
the following: 
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DRAFT ACT. 


Section 92 of Chapter 231 and Section 8 of Chapter 278 of the General Laws 
are each amended by adding at the end thereof the words “Publication of de- 
famatory matter in pleadings in civil proceedings shall not be privileged until 
after the opening of the public trial of a case on the merits.” 


EVIDENCE OF MALICE 
SEcTION 1 or SENATE 193 
Section 91 of Chapter 231 of the General Laws now provides that 


“If the defendant in an action for slander or for publishing a libel justifies 
that the words spoken or published were true such allegation, although not 


maintained by the evidence, shall not of itself be proof of the malice alleged in 
the declaration.’’* 


The change proposed by the petitioners and referred to us for 
consideration would read as follows (changes in italics): 


“Section 91. If the defendant in an action for slander or for publishing a libel 
justifies that the words spoken or published were true, such allegation, although 
not maintained by the evidence, shall not of itself be proof of actual malice; 
nor shall the publication by the defendant on other occasions of unrelated or of privi- 
leged statements concerning the plaintiff be evidence of such malice.” 


This change (as well as another in connection with Section 93) is 
proposed because of the case of Conroy v. Fall River Herald, etc., 
Co. 306 Mass. 488, which has been much discussed before us. 

It was an action of libel against a newspaper. The defendant 
pleaded truth and privilege. To show that the defendant was 
actuated by malice in fact in publishing the libel declared on the 
plaintiff was permitted to introduce three prior publications by the 
defendant newspaper, each defamatory of the plaintiff, but dis- 
similar in import to the libel declared on. It was held — expressly 
overruling Watson v. Moore, 2 Cush. 133 — that these prior dis- 
similar publications were admissible. The ground of decision was 
stated by the court (at page 493): 


“From the standpoint of relevancy, defamation at other times has a logical 
tendency to prove malice at the time of the libel or slander in question. A de- 
famatory utterance, and especially a series of such utterances, may show malice 
at the time when made. One of the commonest of inferences is that a state of 
affairs, including a state of mind, once proved to exist, continues to exist. Gald- 
ston v. McCarthy, 302 Mass. 36. Wigmore, Evidence (Rev. ed. 1940) §§ 395-406. 
Not infrequently an inference is permissible that a state of affairs, including a 
state of mind, proved to exist, has existed for some time before. Thayer v. 
Thayer, 101 Mass. 111. Commonwealth v. Finnerty, 148 Mass. 162, 166. Perkins 
v. Rice, 187 Mass. 28, 30. Beacon Trust Co. v. Wright, 288 Mass. 1, 5, 6. Subject 
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to reasonable limits as to remoteness, defamation before or after the libel or 
slander in issue may be received to show malice at the time of that libel or slander. 

“(At 494] The reasons given in our early cases for the exclusion of defamatory 
statements that differ from the libel or slander in issue, do not impress us. We 
are unable to see why defamation of a different sort may not equally well show 
malice. The danger of excessive damages is not materially greater where the 
defamation is of a different sort, and may equally well be guarded against by 
instructions. Notwithstanding the statements in our early cases, we are of 
opinion that no sound distinction can be drawn between defamation of the same 
sort at other times and defamation of a different sort.” 


In order the better to follow our discussion, it is well'to keep in 
mind the peculiar role of the defendant’s malice in slander or libel. 
If the defendant admits, or the plaintiff proves, that the defendant 
published the slander or libel declared on, the defendant may show 
in defence (1) that what he published was true, or (2) if he cannot 
prove this, he may show that he published the matter in question 
under privileged circumstances. Thus, truth may be regarded as 
the defendant’s first line of defence, — privilege as a second line of 
defence. 

At common law the truth was a complete defence to an action 
for either slander or libel, regardless of whether the defendant was, 
or was not, actuated by malice in fact; and this common law rule 
still obtains in slander — the truth is still a complete defence, malice 
or no malice. But a statute passed in 1855 — now embodied in 
G. L. (Ter. ed.) e. 231, § 92 — modified this common law rule in this 
Commonwealth with respect to civil actions for libel, and today the 
truth is not a good defence to such an action if the defendant in 
publishing the libel was actuated by ‘actual malice,” that is, by 
malice in fact as distinguished from what commonly is termed 
malice in law. Thus, if today X, the owner of a newspaper, pub- 
lishes a defamatory article concerning A, and X in so doing is 
actuated by malice in fact, he is liable to A in an action of tort for 
libel, even though every word published by him was true. 

As to the effect of malice on the defence of privilege: In both 
slander and libel, if the defendant in publishing the defamatory 
matter was actuated by malice in fact, this destroys any privilege of 
which he otherwise might avail himself. In this respect the common 
law remains unchanged. 

The defendant’s malice may also be material upon one other issue 
in an action for slander or libel: The gist of either action is the 
injury to the plaintiff’s reputation resulting from the publication of 
the defamatory matter in question. But this is not the only element 
of damage for which the plaintiff may recover; he also may recover 
for the injury, if any, to his feelings caused by the publication. And 
if (1) the defendant was actuated by malice in fact and (2) the 
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plaintiff knew or believed this to be so, this may warrant the jury in 
finding that this factor aggravated the plaintiff’s mental suffering 
and thereby increased this element of damages. Faxon v. Jones, 
176 Mass. 206. 

To summarize: In an action for slander malice in fact on the part 
of the defendant may destroy the defence of privilege. In an action 
for libel it may destroy the defences both of truth and privilege. In 
both slander and libel it may increase the damages awarded for 
injury to the plaintiff’s feelings, provided the plaintiff knew or be- 
lieved that the defendant was so actuated. 

Prior to the Conroy case the rule had been laid down in this Com- 
monwealth in at least ten cases, decided between 1825 and 1915 — 
without suggestion of dissent — that in an action for slander or 
libel statements made by the defendant upon occasions other than 
that charged in the plaintiff’s declaration were not admissible to 
establish the defendant’s malice unless they were substantially the 
same in import as the slander or libel declared on. A list of these 
decisions with the date of each appears in a footnote.* The rule 
thus laid down was in practical effect a compromise between two 
conflicting views, — one, that no other statements of the defendant 
should be admitted upon the issue of malice, — the other, that all 
other defamatory or derogatory statements made by him concern- 
ing the plaintiff should be admitted, regardless of any similarity or 
other connection between them and the slander or libel in suit. To 
be sure, the only case in this Commonwealth prior to the Conroy 
case, the report of which shows that the plaintiff pressed the admis- 
sibility of dissimilar statements, was the Watson case; but the dis- 
cussions in several of the cases above referred to show that the court 
had in mind some of the dangers of opening the door wider by letting 
in such dissimilar utterances. 

The mere fact that a given piece of evidence is “‘relevant’”’ does 
not necessarily prove that it is legally admissible. Relevancy and 
admissibility are two different things. Evidence, to be admissible, 
must not only be relevant, — it also must satisfy certain rules of 
probative policy. Wigmore on Evidence, 3d ed., § 11. “A fact may 
be logically relevant, and thus far admissible, and yet be exluded 
by reason of one of the auxiliary principles of policy . . . particularly 
those of Confusion of Issues, Unfair Surprise or Undue Prejudice.” 
Wigmore, § 29a.. “Admissibility signifies that the particular fact is 
relevant and something more, — that it has also satisfied all the aux- 





* Bodwell v. Swan, 3 Pick. 376 (1825); Watson v. Moore, 2 Cush. 133 (1848); Common- 
wealth v. Harmon, 2 Gray 289 (1854); Baldwin v. Soule, 6 Gray 321 (1856); Markham 
v. Russell, 12 Allen 573 (1866); Robbins v. Fletcher, 101 Mass. 115 (1869); Clark v. 
Brown, 116 Mass. 504 (1875); Hastings v. Stetson, 130 Mass. 78 (1881); Commonwealth 
v. Damon, 136 Mass. 441 (1884); Doane v. Grew, 220 Mass. 171 (1915). See also Downs 
v. Hawley, 112 Mass. 237, 240 (1873). 
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iliary tests and extrinsic policies [of the law of evidence].’”’ Wigmore, 
§ 12. 

The rules of exclusion, thus referred to by Wigmore, have been 
evolved by the courts after carefully weighing the advantages of 
admitting certain kinds of evidence with the disadvantages of letting 
in such evidence; and these rules are constantly applied in the trial 
of cases. See, for example: Commonwealth v. Di Stasio, 294 Mass. 
273, 282. 

Most of the exclusionary rules of the present law of evidence were 
made necessary by jury trials, the idea being to keep from the jury 
matters which might confuse them, or appeal to their emotions 
unduly, or otherwise improperly influence them, — all in the hope 
of assisting the jury in getting at the truth. Wigmore on Evidence, 
3d ed., § 28. “It is this institution of the jury which accounts for 
the common-law system of evidence.” James Bradley Thayer, 
Preliminary Treatise on Evidence, 2. A judge, with his trained 
legal mind and ability to evaluate evidence, could, without appre- 
ciable danger, listen to many kinds of evidence which, if placed 
before a jury, would be almost certain to mislead them. Actions of 
slander or libel often appeal strongly to the emotions. The tongue 
or pen can arouse violent reactions of hatred or sympathy, — emo- 
tions apt to influence a jury improperly. And most actions of 
slander or libel are tried to a jury; relatively few are tried before a 
judge without a jury. Most plaintiffs in such actions want an oppor- 
tunity to play upon the emotions of a jury. 

Admittedly, the fact that the defendant upon other occasions, 
without excuse or justification, spoke, or wrote, defamatory matter 
concerning the plaintiff, though dissimilar in import to the slander 
or libel declared on, tends to prove with a fair degree of probability 
that the defendant was actuated by malice when he published the 
slander or libel declared on and, therefore, is logically relevant. To 
this extent we do not disagree with the reasoning in the Conroy case. 
But this is not the only consideration to be weighed. What are the 
dangers, if any, in admitting such evidence? And, if there are any 
such dangers, how do these disadvantages compare with the ad- 
vantages of excluding such evidence? If one such dissimilar state- 
ment is admissible, the plaintiff may introduce five, or ten, oF 
twenty. May not the admission of such dissimilar statements 
multiply the issues unduly? And what additional avenues of proof 
are thereby opened to the defendant? Must he not be permitted to 
show the truth of any such dissimilar statement, or, at least, that 
he believed it to be true? May he not show that it was made under 
privileged circumstances? In the interests of truth — the ultimate 
objective of any trial — he ought to be allowed to show any or all 
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of these things.* And what about the element of surprise? How is 
the defendant to know in advance of the trial what other statements 
he may be called upon to refute or explain? 

Unfortunately, the opinion in the Conroy case does not answer 
any of these questions. It paints only a part of the picture. It dis- 
cusses the logical relevancy of dissimilar statements, but it is silent 
as to the dangers which may follow from the introduction of this 
class of evidence. The opinion (as will be seen from the portion of 
it quoted above) mentions the possible danger of the jury being mis- 
led on damages, but expresses the belief that this may be guarded 
against by instructions. We regret our inability to share in this 
optimism of the court. We very much doubt the ability of the 
average juror to evaluate the relative evidentiary importance of dis- 
similar defamatory statements and to divorce them from his mind 
in estimating the damages to which the plaintiff may be entitled for 
the slander or libel declared on. As to these dangers we are much 
impressed with the observations of Perrin and Crampton, JJ., two 
of the dissenting justices in Barrett v. Long, 8 Irish Law 331 (affirmed 
in 3 H.L.C. 395 and cited in the Conroy case in support of the con- 
clusion there reached.) At page 358 Mr. Justice Perrin said: 


“Such a case might certainly happen, as that a jury might be able to discon- 
nect their estimation of damages from the consideration of such a species of 
evidence; but what man could say for himself that he could hear such exciting 
evidence, and that it would not have any influence on his conduct, or on his 
temper? It is quite plain that the object is to prove malice in fact which will 
enhance damages; and for this purpose, the plaintiff is permitted to give evi- 
dence of a matter or matters which have no connection with the libel declared on, 
and of which the defendant has no notice, written, printed, or oral — the truth 
of which he is not prepared to contest — the effect of which he is not prepared to 
discuss — and the weight and value of which he is not in a position to meet and 
explain by evidence or observation, and which the plaintiff may submit to the 
jury or not, as he finds convenient, from the tone of the trial, or their complexion. 
Such a course of proceeding would be, to say the least of it, a novelty, and 
attended with great danger to the due administration of justice.” 


At page 364 Mr. Justice Crampton said: 


“It is in vain to say to the jury, ‘give no damages for the old libels, but con- 
sider them as evidence of malice, and give your damages accordingly.’ This 
distinction is too nice for a jury — perhaps, even for a Judge. Then again, the 





* In England the defendant may prove the truth of such other statements. Stuart v. 
Lovell, 2 Starkie 93. Warne v. Chadwell, 2 Starkie 457. Eccles v. Shackelford, 1 Littell, 38. 
3 Pick. 379, note. Odgers on Libel and Slander, 6th ed., 287. Newell on Slander and 
Libel, 4th ed., 322. As to the admissibility of other statements, if privileged, there is 
apparently a conflict of authority. Evening Journal Associaion v. McDermott, 44 N.J.L. 
430. Fahr v. Hayes, 50 N.J.L. 275. Lehner v. Berlin Publishing Co., 211 Wis. 119. 
Wigmore on Evidence, 3d ed., § 404 (2). 
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argument founded on surprise is of importance. . . . I feel that great injustice 
may be the result of establishing the admissibility of this class of evidence.” 


There is a respectable body of authority in other jurisdictions in 
accord with the Watson case, but the Conroy case makes no refer- 
ence to these decisions and cites only those cases which support the 
conclusion reached in it. By far the most important of these is 
Barrett v. Long, 3 H.L.C. 395 (referred to above), upon which several 
of the later cases rest for authority. The Barrett case, with a state- 
ment of the rule for which it stands, is cited on page 272 of Bigelow’s 
American edition of Odgers on Libel and Slander. This edition of 
Odgers was cited by our court in Commonweatlh v. Damon, 136 
Mass. 441, at 448, with this observation: “The cases generally on 
this point are collected in Odgers on Libel and Slander (Bigelow’s 
ed.) 271, and note. It is useless to attempt to reconcile them.”* In 
view of this reference to Bigelow’s work it seems highly improbable 
that our court in deciding the Damon case overlooked the Barrett 
case. The Barrett case was decided in 1851, — over ninety (90) 
years ago. Since then our court has reiterated at least eight (8) 
times the rule laid down in the Watson case, as will be seen from an 
examination of the Massachusetts cases cited in the first footnote 
above. 

The Watson case was decided in 1848, the Conroy case in 1940. 
During this period of nearly a hundred years no litigant sought a 
reversal of the rule laid down in the Watson case, and yet our reports 
during this period show many actions of slander and libel. If the 
rule of the Watson case had in practice proved unfair or unjust to 
plaintiffs, it seems to us that a review of that rule would have been 
sought long ago. The fact that no such review was sought for nearly 
a century is, we believe, in itself some indication that the rule has 
not proved unfair in practice. 

For the reasons above stated we believe that the rule first laid 
down in Bodwell v. Swan, and reaffirmed in the Watson case, — 
that other statements of the defendant should not be admitted 
unless they are substantially similar in import to that declared on, — 
is a safer and sounder rule than the broader one laid down in the 
Conroy case. 


Before leaving this subject we wish to call attention to one other | 


possible situation, which may be illustrated by the following pos- 





* Professor Bigelow, after an exhaustive review of the cases decided prior to 1881, at 
page 271, note, says: ‘The result appears to be . . . that by the better authorities evidence 
of the publication of defamation upon the plaintiff other in substance than that sued for 
is not admissible, on grounds of policy .. .” Wigmore on Evidence, 3d ed., § 404 (4) — 
published in 1940: “The subject of the other utterances is in England not considered 
material; for clearly a defamatory charge of a wholly different tenor may equally evi- 
dence a feeling of ill-will or malice. But in this country it is generally laid down (with 
varying phrases) that the other utterance must be upon the same subject.” 
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sible case: Suppose that A maliciously conceives the idea of con- 
ducting against B a general campaign of vilification and that in 
pursuance of this scheme he publishes of B various defamatory 
statements, some of which, however, standing alone, differ widely in 
import from others and upon their face show no connection with 
each other: If in these, perhaps exceptional, circumstances B sues A 
for slander or libel, it seems to us that B should be allowed to estab- 
lish. the existence of such a general scheme to defame him and that 
he should be permitted to prove everything published by A in the 
execution of this scheme which tends to establish A’s malice.* To 
this extent we recommend an extension of the rule laid down in the 
Watson case. It is perhaps unnecessary to point out that, before 
admitting any such dissimilar statements, the trial judge ought to 
satisfy himself that the evidence, from such offered statements or 
otherwise, warrants a finding of the existence of such a general 
scheme to defame. 

If the plaintiff intends to introduce evidence of statements by 
the defendant other than those declared on, in order to prove the 
defendant’s malice, we think that the plaintiff, in fairness to the 
defendant, ought to give the latter adequate notice thereof, in order 
that he may be prepared to meet them. 

As an embodiment of our ideas we recommend the following: 


DRAFT ACT. 


G. L. (Ter. ed.) C. 231, § 91, is hereby amended by adding at the end thereof the 
words printed below in italics. 


“Tf the defendant in an action for slander or for publishing a libel justifies that 
the words spoken or published were true, such allegation, although not main- 
tained by the evidence, shall not of itself be proof of the malice alleged in the 
declaration, nor shall statements of the defendant differing in import from those 
declared on be admissible to establish his malice, unless such statements were pub- 
lished in pursuance of a general scheme to defame or otherwise injure the plaintiff. 
If the plaintiff proposes to introduce evidence of statements of the defendant other 
than those declared on, he shall give the defendant written notice of such intention, 
specifying the date and content of each such statement, at least fourteen days before 
trial begins; and, if any such statement is introduced in evidence, the defendant shall 
be permitted to prove that it was true, or was privileged, or any other facts relating 
thereto which tend to negative malice.”’ 


Whatever criticism may be made, legitimately, of the press, it 
still remains the best protection the public has against wrongdoers, 
and the fearless exposure of evil by the press should not be hampered 
by the uncertainty which now exists as to the laws. 





*“The more the evidence approaches proof of a systematic practice of libelling or 


slandering the plaintiff, the more convincing it will be.” Newell on Slander and Libel, 
4th ed., 322. 





JUDICIAL COUNCIL 
RETRACTIONS AND “PUNITIVE” DAMAGES. 
SECTION 3 oF SENATE 193. 


This section proposes to change Section 93 of G. L. C. 231. See- 
tion 93 now reads as follows: 


“Tf, in an action for libel, the defendant, before the answer is required to be 
filed therein, gives written notice to the plaintiff or to his attorney of his intention 
to publish a retraction of the libel, accompanied by a copy of the retraction which 
he intends to publish, he may prove such publication in mitigation of damages. 
If, upon such notice, the plaintiff does not accept the offer of retraction, the 
defendant may prove in mitigation of damages his offer to publish such retrac- 
tion and that the offer was not accepted, and that the alleged libel was published 
in good faith and without actual malice; and unless the plaintiff proves actual 
malice or want of good faith, or a failure either to retract or offer to retract as 
aforesaid, he shall recover damages only for the actual injury sustained; but in 
no action of libel shall exemplary or punitive damages be allowed.” 


The proposed’ new section referred to us would read (see new 
matter in italics): 


“Section 93. Where the defendant in an action for libel, at any time after the 
publication, either before or after such action is brought, but before the answer is 
required to be filed therein, gives written notice to the plaintiff or to his attorney 
of his intention to publish a retraction of the libel, accompanied by a copy of the 
retraction which he intends to publish, and the retraction is published, he may 
prove such publication, and if the offer is not accepted he may prove such non- 
acceptance, in mitigation of damages. If within a reasonable time after receiving 
notice in writing from the plaintiff that he claims to be libelled the defendant makes 
such offer and publishes a reasonable retraction, or if such offer is not accepted, 
he may prove that the alleged libel was published in good faith and without 
actual malice, and the plaintiff shall recover only for any special damage sus- 
tained. In no action for libel shall exemplary or punitive damages be allowed; 
nor shall proof of actual malice enhance the damages.” 


We discuss these proposed changes separately. 


First, Retractions. 


With reference to the phrase in the first and second lines in the 
proposed new section, as to retractions “at any time after the pub- 
lication, either before or after such action is brought,’’ the proposal 
seems to be reasonable and the Council recommends it. 


Second, Malice “Enhancing Damages.” 


It will be noted that the last clause of the present Statute above 
quoted (G. L. C. 231 §93) reads that if a plaintiff is libelled 


“He shall recover damages only for the actual injury sustained; but in no 
action of libel shall exemplary or punitive damages be allowed.” 
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The proposed Section referred to us would add the words “nor 
shall proof of actual malice enhance the damages.” We do not 
approve this change. 

The reason for the proposal is the uncertainty in the minds of the 
bench and bar caused by an unqualified clause in the opinion of the 
court in Conroy case quoted below already referred to in another 
connection. Briefly the argument submitted to the Council is as 
follows: 


In Burt v. Advertiser, 154 Mass. 238, the court said (p. 245): 


“Then as to damages. The damages recovered are measured in all cases by 
the injury caused. Vindictive or punitive damages are never allowed in this state. 
Therefore any amount of malevolence on the defendant’s part, in and of itself, 
would not enhance the amount the plaintiff recovered by a penny, and reasonable 
cause to believe the charges or absolute good will would not cut it down.” 


This language met with the approval of the court in Ellis v. 
Brockton Publishing Co., 198 Mass. 538, wherein the court said 
(p. 542): 


“The practical value of such evidence [i.e., evidence tending to show absence 
of malice] is probably less here where punitive or exemplary damages are not 
allowed than in states where recovery for such damages is permitted.” 


On the other hand, in the Conroy case, in which the plaintiff 
recovered a verdict of $37,500, the court said (at p. 492): 


“Malice could be proved by the plaintiff to take away the defence of truth 
(G. L. [Ter. Ed.] C. 231, § 92) and also to enhance damages [italics ours]. Faxon 
v. Jones, 176 Mass. 206. Burt v. Advertiser Newspaper Co., 154 Mass. 238, 245. 


Some doubt was expressed before the Council as to the accuracy 
of the foregoing statement, that the defendant’s malice may increase 
the damages recoverable by the plaintiff. But this statement should 
be read in connection with the cases cited by the court and when so 
read it is clear that the element of damage to which the court thus 
refers is injury to the plaintiff’s feelings. Admittedly, the main ele- 
ment of damages in slander or libel is injury to the plaintiff’s reputa- 
tion; in fact, this is the gist of the action; but, as already explained, 
this is not the only element of damage for which the plaintiff may 
recover. He also may recover for injury to his feelings, provided 
this latter element of damage exists. This was accurately put by 


Chief Justice Knowlton in Faxon v. Jones, supra, in which (at p. 207) 
he said: 


“Tt has been expressly adjudged in this Commonwealth that because a libel or 
a slander involves an injury to the feelings of the plaintiff, as well as to his reputa- 
tion, his injury may be greater if the defamatory words are uttered with express 
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malice than if there is only the malice which the law implies from intentionally 
doing, without justification, that which in its natural tendency is injurious. 
Markham v. Russell, 12 Allen, 573. ‘The jury have the right to consider the 
mental suffering of the plaintiff, up to the time of the trial, caused by the pub- 
lication of these slanderous words.’ Morton, C. J., in Marble v. Chapin, 132 
Mass. 225, 226.... This kind of suffering comes from the disturbance of the 
plaintiff’s feelings from the knowledge or belief that the defendant was actuated 
by express malice, however this knowledge or belief is derived.... If at any time 
it comes to his [the plaintiff’s] knowledge that his enemy sought pleasure and 
satisfaction in deliberately doing him a grievous wrong, his indignation and pain 
caused by such knowledge ought to be paid for by the wrongdoer. Accordingly, 
evidence of previous or subsequent declarations or conduct of the defendant, as 
well as of his conduct and language at the time of the slander, is received for the 
purpose of proving express malice in aggravation of damages. Baldwin v. Soule, 
6 Gray, 321. Markham v. Russell, 12 Allen, 573. Robbins v. Fletcher, 101 Mass. 
115. Clark v. Brown, 116 Mass. 504. Hastings v. Stetson, 130 Mass. 76, 78. 
Pearson v. Lemaitre, 5 M. & G. 701. Symonds v. Carter, 32 N. H. 458. Odgers, 
Libel & Slander (1st Am. ed.), 296. 138 Am. & Eng. Encye. of Law, 438, and cases 
cited. See Commonwealth v. Harmon, 2 Gray 289, 293; Burt v. Advertiser News- 
paper Co., 154 Mass. 238.” 


The cases cited by Chief Justice Knowlton above amply support 
what he said. 

The Council sees no sufficient reason, therefore, to question the 
accuracy of the statement by the court if it is understood in the 
light of these opinions; but we are satisfied that it is not so under- 
stood because it appears in such unqualified form, and it may, as 
some one has suggested, “haunt” the bench and bar with uncer- 
tainty for a considerable period until it is explained. 

The uncertainty in applying the law as to the relation of ‘“‘actual 
malice” to damages appears to arise specially in libel suits against 
newspapers. There seem to be, at least, three rather different situ- 
ations so far as malice is concerned, and these differences must be 
borne in mind in dealing with damages. A court would have to be 
pretty careful in instructing a jury about general rules of law in 
these different cases. 

1st. There is the personal defamation of one individual by 
another, where the circulation may be limited, but the malice may 
be obvious when somebody gets “mad” or develops a settled 
prejudice. (See Doane v. Grew 220 Mass. 171.) 

2nd. There is the case of relatively local newspapers where 
malice in fact may, or may not, exist in the editor to such an extent 
as to forfeit privilege and also to constitute an additional element 
of injury by causing distress, as distinguished from merely making 
the person libelled ‘‘mad”’ so that he wants to punish, as distin- 
guished from suffering. The suffering because of the malice of a 
newspaper editor seems less likely to occur than suffering because 
of the malice of some individual. 
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3rd. There is the large city newspaper of general circulation. 
In these cases, while actual malice of somebody may exist, it is 
probably quite rare, and, as an element contributing to suffering, 
still rarer. In cases of some papers, the publication is, perhaps, 
more likely to be the result of pandering to the reader’s taste for 
sensational news about anybody than actual malice against some 
individual. It may be disgusting and utterly inexcusable, but, how 
far it is actual malice, as distinguished from reckless sensationalism 
causing anger, and how far anger is an element of damage in such 
cases is uncertain. The statutory rule against punitive damages 
would seem to suggest that anger creating a desire to punish is not 
a part of the injury; whereas suffering from distress is. The two 
things may of course run into each other, and a jury is likely to 
make up its own mind regardless of any particular general rule of 
law which may be stated to it. The practical problem, therefore, 
seems to be to have the rules of law sufficiently clear on this matter 
so that the bar will understand them and the judge will have a guide 
to enable him to state the rules in such a way as to keep the jury 
reasonably within those rules. 

Chapter 231, § 91 (herein before quoted), provides that justifica- 
tion by truth, although not proved by evidence, shall not, of itself, 
be proof of malice. Section 94 recognizes as evidence, in mitiga- 
tion of damages and rebuttal of evidence of actual malice, acts of 
the plaintiff “which create a reasonable suspicion of truth.” Per- 
haps these sections illustrate the legislature’s attempt to protect 
defendants from artificial evidence of actual malice, and conse- 
quent punitive damages — both of which seem to be uninten- 
tionally encouraged by the sentence quoted from the opinion in the 
Conroy case. 

These suggestions about malice seem to support the suggestion 
already made that the sentence of the court in the Conroy case, 
quoted above, really needs statutory explanation to help the bar 
and the judge in steering between the statutory prohibition against - 
punitive damages and the rule of damages for distress as part of the 
injury stated by Judge Holmes and Chief Justice Knowlton. 

For this reason we recommend an act declaring the law in words 
which seem to us to state the exact rule as explained by Judge 
Holmes and Chief Justice Knowlton and thus to remove the un- 
certainty inadvertently created by the Conroy opinion. We sub- 


mit the following substitute for the ending of Section 93 of Chap- 
ter 231. 


“In no action of slander or libel shall exemplary or punitive damages be al- 
lowed, whether because of actual malice or want of good faith or for any other 
reason. Proof of actual malice shall not enhance the damages to the plaintiff's 
reputation. 
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“Actual” or “Special”? Damage? 


Section 93 now provides, ‘“‘he shall recover damages only for the 
actual injury sustained,’ the proposed amendment is, ‘‘and the 
plaintiff shall recover only for any special damage sustained.” The 
Council does not approve of this change. The plaintiff might suffer 
almost irreparable damage by the publication of an untrue and 
unprivileged statement, even though the publication was made in 
good faith. A retraction would, to some extent, help. the situation 
but in many cases it could not repair the damage. The plaintiff 
should not be confined to special damages but should be allowed 
the opportunity to prove actual damage, so long as it is made clear 
as we recommend above that such “actual” damage shall not be 
artificially increased into “‘punitive’”’ damage which the law should 
not allow. 


MULTIPLE OR “CHAIN” LIBEL SUITS. 
SECTION 4 OF SENATE 193. 


This section, which is modelled on the Revised Statutes of Maine, 
1930, Chap. 96, Section 48, is intended to protect a defendant where 
the plaintiff has sued another defendant here, or in other jurisdic- 
tions, on the same libel. The change proposed is to insert the words 
printed below in italics so that Section 94 of G. L. Chap. 231 would 
read as follows: 


“Section 94. In an action for libel, the defendant may allege and prove in 
mitigation of damages that the plaintiff has already recovered or has brought 
action for, or has received or has agreed to receive compensation in respect of, 
substantially the same libel as that for which such action was brought. In an 
action for libel or slander, he may introduce in evidence, in mitigation of dam- 
ages and in rebuttal of evidence of actual malice, acts of the plaintiff which 
create a reasonable suspicion that the matters charged against him by the de- 
fendant are true.” 


A recent practice, growing out of the use of syndicated columns 
and articles by papers all over the country, is for one who claims to 
be libelled by such articles to bring suit in twenty or thirty states. 
A column will be written in Washington, for instance, which con- 
tains some statement about a Washington resident, and published 
by Massachusetts papers and papers elsewhere. The plaintiff can 
sue not only Washington papers, but can sue papers all over the 
country. A jury in each instance may get the impression that the 
case before it is the only case and award the plaintiff full damages 
to his reputation suffered for the entire article, even though he may 
have many similar cases elsewhere and may be a non-resident, little, 
if at all, known here, so the injury to his reputation, so far as this 
state is concerned, may be little, if any. If in any case the jury had 
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known that many similar suits had been brought, it would probably 
prevent any awarding of excessive damages in any one suit. We do 
not think a plaintiff should be allowed to sue here without telling 
the court that he is also suing elsewhere and why. The Council 
believes that the proposed change in the law is reasonable and 
recommends its adoption 


DEFAMATION BY RADIO. 


There is no statute on the subject of defamation by radio and the 
15th. and 16th. Reports of the Judicial Council contain a report 
made at the request of the legislature on this subject. In the 15th. 
Report, the Council recommended a draft act. 


“Whoever, by himself or by his agent, makes a statement by radio broadcast 
which if published in writing would be a libel, shall be deemed to have made and 
published a libel, and shall be civilly and criminally responsible therefor accord- 


ing to the same provisions of law, practice and procedure as in other proceedings 
for libel.” 


As pointed out in the 17th. Report, p. 24, the Judiciary Committee 
subsequently reported a bill of a more limited nature (House 2499 
of 1941) to create the new crime of slander by radio instead of broad- 
ening both the civil and criminal law of libel to cover radio defama- 
tion. House 2499 provided that: 


“Any person who, himself or through his agent, makes orally by a radio broad- 
cast, a statement about another person which is slanderous per se, shall be pun- 
ished by a fine of not more than one thousand dollars or by imprisonment in a 
jail or house of correction for not more than six months. Truth shall be an absolute 
defense to a prosecution under this section.” 


The Council believes that the last sentence of House 2499 might 
have vicious consequences and that the bill as drawn should not 
be adopted. 

Among other suggestions received by the Council within the 
broad scope of the legislative resolve is one to abolish the distinction 
between libel and slander, by substituting for the civil actions under 
existing rules of law, a new action for defamation, whether written 
or oral, and leaving the extent of the circulation of the defamatory 
matter, as between broadly circulated written matter and spoken 
defamation of more limited circulation, to bear on the question of 
damages. In support of this proposal, attention has been called to 
the opinion of Mr. Justice Lincoln in Clark v. Binney, 2 Pick. 113 
(at p. 116 in 1828), in which he refers to the doubts of Lord Mans- 
field as to the soundness of the distinction between slander and libel. 

Beginning in 1844, with the second edition of Pickering’s reports, 





+ 2 Pick. 117 (2nd ed.). 
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there appears a note, emphasizing Lord Mansfield’s view, and sug- 
* gesting that the subject was still worthy of inquiry. Similar doubts 
have been expressed, both in the English and the American Courts, 
and in 1892, Lord Herschel referred to the artificial distinction, but 
stated that if there was to be any extension of the liability for spoken 
defamation it was a matter for legislation in view of the long-settled 
rule of law. Other cases in which the courts have expressed similar 
opinions are cited in a footnote.* 

In view of the doubts thus repeated by able judges during the 
past century or more, the proposal to abolish the distinction be- 
tween slander and libel generally, may be worthy of consideration 
although it does not convince us, except as to defamation by radio. 
As to that, the repeated suggestions of the judges to whom we have 
referred, that the distinction between the two forms of defamation 
is artificial and arbitrary, apply with special force (because the radio 
reaches more people than the press) and provide strong support for 
the bill recommended by the Council, and we again recommend 
that draft above quoted from the 15th Report. 


CODIFICATION OF THE LAW OF LIBEL. 


We understand that such a codification by statute has been sug- 
gested. We advise against it. 

There have been few statutes on the subject of libel in Massa- 
chusetts. They are G. L. (Ter. Ed.) Chapter 231, Sections 91-94, 
which relate to civil actions and Chapter 278, Section 8, which re- 
lates to criminal proceedings. These statutes have been in effect for 
many years, the latest changes being by Statute 1912, Chapter 706, 
now appearing in G. L. Chapter 151, Section 11, as to the publica- 
tion of names of employers violating the minimum wage law, and by 
Statute 1918, Chapter 111, now appearing as G. L. 112, Section 12, 
as to disclosure of information by physicians. 

Most of the present law of libel, as stated earlier in this report, is 
the common law as developed by the courts in a long course of 
judicial decision. This common law on the general subject of libel 
is restated in convenient form by the American Law Institute in 
“The Restatement of the Law of Torts,” Vol. 3, Division 5, Chap- 
ters 24, 25, 26 and 27, under the title ““Defamation.” The Massa- 
chusetts annotations on these chapters have not yet been published 
but are in preparation. The law of Massachusetts except as modified 
by statute, is substantially in accord with the principles laid down 
in the “Restatement,” and with certain specific changes such as we 
recommend in this report, may be left for study in the ‘“Restate- 





*12 B. D. at p. 801 (1892). For other earlier expressions see Best C. J. in Archbishop of Tuam v. 
Robeson, 5 Bing. 17, (1824), followed by the Chief Justice of Vermont in 1834 (6 Vt. 489); by the Chief 
Justice of Pennsylvania in 1828 (3 Penn. 103); by the Chief Justice of Connecticut in 1820 (3 Conn. 325, 
342); by Justice Harrington in Delaware in 1838 (2 Harr. 47). 
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ment.”’ It is a mistake to pile up “codifications” at public expense 
where they are not needed. It simply means more printing of words 
for lawyers to disagree about, added to the present enormous vol- 
ume of literature of the law. The “Restatement” to which we refer 
was prepared by the leading experts in the country assisted by an 
advisory committee, studied and revised by a Council of distinguish- 
ed judges, including our own former Chief Justice Rugg and practic- 
ing lawyers and others and then submitted to the entire Institute 
consisting of some five hundred or more judges and practicing law- 
yers for criticism and discussion before publication. There is no occa- 
sion for duplicating their work by statute at public expense. 


ORGANIZATION OF THE BAR 


The first report of the Council on this subject, made at the request 
of the legislature, is contained in the 13th. Report beginning on 
page 39 and included an Article in Appendix ‘‘A” entitled ‘“The 
History and Reasons for the Movement for Bar Integration.” The 
subject was again referred to in the 15th. Report page 21 and again 
in the 16th. Report page 48. 


These reports all recommend the following Resolve: 


“Resolved, in order to promote the public interest in the administration of 
justice in the interpretation of the laws, and in the bar of the Commonwealth as 
a body of officers of the court, the Supreme Judicial Court is hereby requested 
to provide for the organization of all present and future members of the bar of 
this Commonwealth, as a selfgoverning body subject to the constitutional 
authority and rules of said court, to be known as the Bar of Massachusetts.’ 


After the filing of the 16th. Report, the Massachusetts Bar Asso- 
ciation and the Law Society of Massachusetts, in 1941, submitted 
to the lawyers of Massachusetts a questionnaire, a copy of which is 
printed in Appendix “A” of this report. As a result of the ques- 
tionnaire 2911 lawyers out of 9273 replied, and, of those who replied, 
1920 voted in favor of the resolution and 991 voted against. The 
matter came before the Committee on Judiciary in the winter of 
1941 and hearings were held. The Committee on Judiciary reported 
against the proposed resolution and its action was sustained b 
the General Court. 

The general attitude of attorneys in the Boston district, including 
the Bar Association of the City of Boston, appeared to be in opposi- 
tion to the resolution. 

Since the questionnaire and action of the legislature, the opinion 
of attorneys, outside of the Boston district, in favor of a statewide 
organization of the bar appears to have increased. 
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In the 16th. Report and in the questionnaire, the jurisdictions 
which have integration were reported as follows: 


1921 North Dakota 1933 Arizona 
1923 Alabama 1934 Kentusky 
Idaho Louisiana (Repealed) 
1925 New Mexico Missouri 
1927 California 1935 Michigan 
1929 Nevada Oregon 
Oklahoma (Repealed) 1937 Nebraska 
1930 Mississippi 1938 Arkansas 
1931 South Dakota Virginia 
Utah 1939 Texas 
1932 Puerto Rico Oklahoma 
1933 Washington Wyoming 
North Carolina 1940 Louisiana 


Since the date of the questionnaire Texas has adopted the “Organ- 
ization of the Bar’ under authority of a statute of 1939. 

At the present time the matter is being seriously considered by 
the lawyers of the District of Columbia where a Committee has 
reported that an “Integrated Bar” for the District of Columbia is a 
vital necessity. 

In Minnesota on January 12, 1942, the Supreme Court issued an 
order setting the matter for a hearing in the autumn. Briefs for and 
against the movement have been submitted. 

In Connecticut on January 27, 1942, the Supreme and Superior 
Court Judges met for a joint hearing on the petition of the Con- 
necticut Bar Association for State Bar Integration by rule of court. 
A committee was appointed which is now considering the matter. 


The further movement for integration stands as follows: 


In Montana the Bar Association has tried for over fifteen years to 
Integrate the Bar. The first efforts were through bills introduced in 
the legislature. More recently the Bar has endeavored to obtain 
court action. A formal petition was filed in the Supreme Court in 
1938 which was denied in 1939. The matter is again being con- 
sidered by the State Association. 

In Kansas in 1941 a bill giving the court complete power to 
regulate the practice of law was passed by the Senate but was killed 
in the House. In the 1942 meeting of the State Bar Association 4 
new act was drafted to be presented to the legislature in the 1943 
session. 

Colorado has a strong voluntary State Association. 

In Iowa in 1939, after a poll of the whole bar with only a slight 
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majority in favor, the Supreme Court dismissed a petition to 
“Integrate the Bar.” 

In Indiana the Integrated Bar Movement dates back to 1931 
when a bill was introduced in the legislature but failed to pass. 
Since that time bills have been introduced but have been killed, 
either in the Senate or the House. In 1935 the Governor advocated 
the passage of such a bill. At the 1941 session of the legislature a 
bill passed the Senate by the majority of one vote, but failed to pass 
the House. The same form of bill will probably be introduced in the 
General Assembly of 1943. The State Bar Association is in favor 
of the movement. 

In Ohio the movement has been under consideration since 1920. 
This culminated in a Referendum of June 8, 1940, in which 4558 
ballots were sent out and 2736 were counted of which 1134 were in 
favor and 1602 against the proposed “Integration.” In this con- 
nection an excerpt from a letter of an attorney in Ohio is of interest: 


“When the Association introduced the bill in the Senate to integrate the bar, 
the measure was referred to the Senate Judiciary Committee and seemed to be 
tied up in that committee. Investigation disclosed that the banking interests 
were opposing the measure. I met one of the bank’s legislative representatives 
and challenged him to show me one word, phrase, clause, sentence or section of 
the bill which would affect the banks. He admitted there was nothing in the bill 
which would be harmful to the banks but stated that if the bill were to become 
a law and the Association have an annual income of $64,000, the banking inter- 
ests could not raise an equal amount and, therefore, they were not going to permit 
the lawyers to have such a fund which might be used against them. 

“In 1939, when the General Assembly was considering Senate Bill 8, to enact 
Section 499-6a to permit laymen to appear in a representative capacity before 
the Public Utilities Commission, the meager legislative representatives of the 
State Bar Association were confronted with numerous paid representatives of 
the Brotherhood of Railroad Trainmen and the Brotherhood of Locomotive 
Engineers, supplemented by representatives of chambers of commerce, account- 
ants and traffic organizations. In other words, our Association, with its limited 
funds, was fighting other organizations with plenty of money.” 


In New York an ill-considered bill was introduced in the Legisla- 
ture in 1925 but was defeated. 

In New Jersey in 1939 the Court dismissed a petition submitted 
by the State Bar Association. 

In New England, Connecticut is considering the matter as herein 
stated and the Legislature in Massachusetts has voted adversely. 

There is apparently no interest as yet in Maine, New Hampshire, 
Vermont and Rhode Island. 

In Pennsylvania the State Bar Association has disapproved. 

In Maryland the matter has been considered at different times 
and reports have been made by committees all in opposition to an 
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“Integrated Bar.’’ At the last meeting of the State Association a 
- Resolution was adopted disapproving an ‘Integrated Bar’ which 
seems to have settled the matter for the present in Maryland. 

A letter from one of the leading lawyers in Delaware advises that 
there is no activity with respect to an “Integrated Bar’ in that 
state. 

In West Virginia several times since 1935 the West Virginia Bar 
Association has gone on record in favor of an integrated bar. The 
movement, however, has been opposed in the legislature. The last 
effort of the Association was a submission of an integrated Bar bill 
to the 1941 legislature. The bill was killed in the Senate. The 
Association proposes to renew the proposal in 1943. 

In Tennessee the subject was considered at a special meeting of 
the State Bar Association and a majority were in favor of an ‘‘Inte- 
grated Bar,” but no progress has been made since. 

In South Carolina several years ago a bill was introduced in the 
Legislature but was never reported out of Committee in the Senate. 

In Georgia there is, apparently, little interest in the matter. 

In Florida there is much interest and a bill just failed of passing 
at the last Session of the Legislature. 

No state which has adopted the “Integrated Bar’’ movement has 
ever changed its position. 

In Louisiana the Bar was integrated by legislative act which was 
dictated by Huey Long interests and was a political movement. 
After the death of Long this act was repealed and the Bar was 
Integrated by rule of court. 

In Oklahoma the Bar was integrated by legislative act which was 
repealed because the leaders of the Bar would not yield to the 
demands of the politicians in the legislature. After the repeal the 
bar was integrated by rule of court. 

In many of the states the movement is favored by state bar asso- 
ciations but has not succeeded due to opposition of courts and 
legislatures. 

Some of the arguments in favor of an “Integrated Bar” are set 
forth in reports of the Council to which reference has been made. 

The reasons why Massachusetts should have an ‘Integrated Bar” 
are, in the opinion of the Council, even stronger at the present time. 

The legal profession is being encroached upon as is no other pro- 
fession. Banks and trust companies, insurance companies and 
accountants are all making inroads. In addition to this, the num- 
ber of administrative agencies is increasing, before which agencies 
lay practitioners have equal standing with members of the bar. 
Arbitration is increasing rapidly because courts are too slow for 
modern businessmen in many cases. 

Not only are these facts present but conditions produced by the 
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war are more injurious to lawyers than to members of any other 
profession. 

The arguments of those who oppose the organization of the bar 
have, of course, some merit, but they seem to ignore existing facts 
and conditions. 

The professedly “Independent” lawyer who may, or may not, 
support bar association activity, just as he chooses, letting and 
expecting the lawyers who do take an interest, do the work and pay 
the bills for the benefit of all members of the bar, will sooner or later 
realize the illogical position which he takes. 

The only effective way by which the legal profession can protect 
itself is by a more complete organization. 

The Council again recommends the adoption of the Resolve set 
forth above. 


CoUNTER CLAIM AND SEPARATE JUDGMENTS. 
We renew the following from the 16th. Report (pp. 39-40): 


There is no good reason why all matters of claim and defence 
between the parties should not be litigated and concluded in one 
proceeding and in one court. The annexed draft act, which follows 
rather closely the longer Federal rule 13, will go far to reach that 
result. 


Drart Act as TO CounTER CLAIM, ETC. 


Section 1. The title of chapter two hundred thirty-two of the General Laws 
shall read ‘“‘Counter claim and tender.” 


Section 2. Section one of said chapter two hundred thirty-two is hereby 
stricken out and the following inserted: — 


Section 1. In any action of contract or tort, the defendent may set off as 
a counter claim any such claim which he may have against the plaintiff, but 
the court may, in its discretion, order a separate trial of such counter claim 
and a separate judgment. 


Section 2. The provisions of sections two to eleven inclusive shall apply 
to such counterclaim. 


A litigant who is only concerned to a limited extent in a pending 
proceeding and whose rights have been adjudicated should have 
judgment without being compelled to wait till the battles of others 
are fought out. 


Drart Act AS TO SEPARATE JUDGMENTS, 


Chapter two hundred thirty-five of the General Laws is hereby amended by 
inserting prior to section one thereof the following: — 
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Section A. When all claims for or against a party to an action have been 
finally determined, the court may enter a separate judgment and issue execu- 
tion thereon, although other matters in said action remain undetermined. 
The court may stay enforcement of such separate judgment if justice so 
required. 


TRIAL JUSTICES. 


In the 16th. Report, pp. 10-13, the Council recommended the 
abolition of the office of Trial Justice — a recommendation also 
made by Governor Walsh as long ago as 1915 in his inaugural of 
that year. 

If that step is not taken, we recommend a slight change in the 
jurisdiction of trial justices. We see no reason why felony cases 
which may require indictment by a grand jury should be heard 
before them at all. We believe such cases should be brought by the 
police officers to the District Courts where they are likely to be 
finally disposed of with less expense and delay. 

We submit the following: 


DRAFT ACT. 


The first sentence of section three of chapter two hundred nineteen of the 
General Laws is hereby amended to read as follows (changes in italics): 

A trial justice may receive complaints and issue warrants and summonses 
against persons charged with crime other than felony, and try criminal cases thus 
begun before them arising within the town where he resides, etc., as in the present 
section. 

Said section is hereby further amended by inserting as a second sentence 
therein the words “They shall not receive complaints alleging felony under any 
section in this chapter.” 

Section 31 of said chapter is hereby repealed. 


The business before Trial Justices appears below. 


TRIAL JUSTICES REPORTED TO THE ADMINISTRATIVE COMMITTEE OF 
THE District Courts, OcTOBER 1, 1941 To OcToBErR 1, 1942 
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Most of the trial justices seldom receive indictable cases but we 
are informed that in one town there were 14 heard last year in which 
the defendant was held for the grand jury and the number increased 
to 24 this year. 


CONCURRENT STUDIES. 


The 15th. Report, on page 5, contains a list, for convenient 
reference, of the various independent investigations of the judicial 
system during the past few years, and, on pages 106-108, a list of 
reports of commissions and committees, with other references relat- 
ing to the development of Massachusetts courts, from 1780 to 1939. 

Since that list additional material has appeared as follows: 


“Appraisal of Juvenile Court Needs,’ by Committee of Mass. Civic League, 
Abstract in 25 M. L. Q. No. 4 April-June, 1940. 

Report of Special Commission on Juvenile Court System, House 600 of 1941, 
reprinted 26 M. L. Q. No. 3, March, 1941. 

“A proposed Reorganization of District Courts,” by Robert T. Bamford of 
Ipswich, 25 M. L. Q. No. 3. 

“County Government in Boston,” containing a study of the cost of admin- 
istering justice in Suffolk County, by the Boston Municipal Research Bureau, 
reprinted 26 M. L. Q. No. 1, 1941. 

Report of Judiciary Committee on District Court System House 2770 of 1941, 
reprinted 26 M. L. Q. No. 5, July, 1941. 


We await with interest the reports of various commissions under 
Resolves of 1941 relative to district courts, administrative procedure, 
contributory negligence, damages for death and cost of the judicial 
system. 

Owing to the fact that he was appointed to the Council late in the 
year and did not have the benefit of earlier discussions of many of 
the subjects covered, Mr. Casson, while not dissenting, wishes to 
reserve his opinion on the subjects discussed in this Report. 

The usual summary of the work accomplished by the various 
courts with statistical tables of details and noticeable facts indi- 
cated by the tables will be found in Appendix D. 


Respectfully submitted, 


FRANK J. DONAHUE, Chairman, 
JOHN E. FENTON, 

JOHN C. LEGGAT, 

WILFRED BOLSTER, 

FRANK L. RILEY, 

FREDERIC J. MULDOON, 
NATHAN P. AVERY, 

ASA 8. ALLEN, 

ABRAHAM B. CASSON. 
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APPENDIX A 


SoLpIERsS’ AND SarLors’ RELIEF AMENDMENT OF CHAPTER 25 OF THE AcTs OF 1941 
PROPOSED BY THE MASSACHUSETTS CONVEYANCERS ASSOCIATION AND APPROVED 
BY THE JUDICIAL CouNncIL (see p. 32 of this Report) 


Section 1. In any proceeding in equity for authority to foreclose a mortgage, 
which for the purposes of this act shall be construed to include a trust deed, or other 
security in the nature of a mortgage, covering real or personal property, or both, by 
entry and possession, by exercise of a power of sale contained therein, or otherwise 
as provided by law, or to make any seizure of property thereunder, brought because 
of an Act of Congress known as the Soldiers’ and Sailors’ Civil Relief Act of 1940, 
as amended, or any amendments thereto hereafter enacted, notice may be issued in 
substantially the following form by the court in which such proceeding is pending, 
returnable on any convenient date, irrespective of the return days otherwise pre- 
scribed by law or rule, and requiring all appearances and answers to be filed on or 
before the return day: — 


COMMONWEALTH OF MASSACHUSETTS 
Court 
— 3 In Equity 


To (insert the names of all defendants named in the bill) and to all whom it 
may concern. 


claiming to be the holder of a mortgage — trust deed — 

security in the nature of a mortgage (strike out the descriptive words which are 
inapplicable) covering...................:cscseeeeees property (insert nature of property, 
whether real or personal) situated in (insert location of property, including name 
of city or town and, if stated in the mortgage or in the bill, the street and number) 
given by (insert names of parties, date and reference to record), has filed with said 
court a bill in equity for authority to foreclose said mortgage — trust deed — secur- 
ity in the nature of a mortgage — in the manner following: (insert contemplated 
method of foreclosure, whether by entry and possession, exercise of a power of sale, 
or otherwise) — to seize certain real — personal — property (strike out descriptive 
word which is inapplicable) covered by said mortgage — trust deed — security in 
the nature of a mortgage. 

If you are entitled to the benefits of the Soldiers’ and Sailors’ Civil Relief Act of 
1940 as amended, and you object to such foreclosure or seizure, you or your attorney 
should file a written appearance and answer in said court at 
or before (Return Day), or you may be forever barred from claim- 
ing that such foreclosure or seizure is invalid under said Act. 

Witness Esquire, Judge of said Court, this...............06: 


The publication of a copy of said notice once not less than twenty-one days before 
the return day in a newspaper designated by the court, and the mailing of a copy 
thereof by registered mail not less than fourteen days before the return day to each 
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defendant named in the bill, shall be sufficient service of said notice, unless the 
court otherwise orders, provided, however, that prior to the return day fixed in 
said notice a copy thereof shall be recorded in each registry of deeds and city or 
town clerk’s office in which such mortgage is recorded. 

Section 2. An entry and possession taken for the purpose of foreclosure, or a 
foreclosure effected by exercise of a power of sale or by any other method, or a 
seizure of property, done pursuant to authority granted in such proceedings, may 
be approved by the court but not until after the expiration of the period for appeal 
from the order authorizing the same. There shall be no appeal from or review of 
such approval. ’ 

The period of thirty days within which a copy of the notice of sale and an affidavit 
are required to be recorded by section fifteen of chapter two hundred and forty-four 
of the General Laws, and the period of thirty days within which the memorandum 
or certificate of entry is required to be recorded by section 2 of said chapter of the 
General Laws shall, in case such a proceeding has been had, be computed from the 
time the court approves the sale, or entry, rather than from the time of the sale, 
or entry, as provided in said sections. 

A copy of the order authorizing foreclosure by entry, or by sale, or otherwise as 
provided by law, and the approval thereof, may be recorded in the registry of deeds 
and city or town clerk’s office in which such mortgage is recorded, and if so recorded 
shall be conclusive evidence of compliance with the provisions of said Soldiers’ and 
Sailors’ Civil Relief Act of 1940, and any amendments thereto, insofar as the court 
has power to determine the same, as against all persons, except that such copy shall 
not be conclusive evidence of such compliance against persons whose interests 
appeared of record prior to the recording of the notice of said proceeding unless they 


‘were named as defendants or had notice of said proceeding. 

Section 3. In proceedings under Section 1 hereof where a mortgage includes 
land, the Land Court shall have jurisdiction as to said mortgage even though it may 
include personal property and shall also have jurisdiction as to any additional or 
supplementary mortgage securing the same obligation although such mortgages 
include personal property. 
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APPENDIX B 


LETTERS, BULLETINS AND REQUIREMENTS BY THE ADMINISTRATIVE COMMITTEE OF 
THE District CouRTS UNDER Sr. 1941 C. 682. (Referred to on page 8 of this Report.) 


The mandates, powers and authority granted in this Act to the Committee may 
be summarized as follows: 


(1) To visit any District Court or Trial Justice. (As a committee or by sub- 
committees). 

(2) To require uniform practices. 

(3) To prescribe forms of blanks and records. 

(4) To superintend the keeping of records by Clerks and Trial Justices. 

(5) Shall have general superintendence of all District Courts, their clerks and 
other officers but except as provided by-law no power of appointment. 

(6) May regulate the assignment of Special Justices in any District Court. 

(7) May determine the number of simultaneous sessions which may be held in 
any court. 

(8) May determine the sittings of Special Justices. 

(9) Shall subject to the provisions of section 15 of Chapter 218 determine the 
times for holding criminal and civil sessions. 

(10) Shall require records to be kept which will be available to the General Court 
and which shall show: 

(a) The hours of opening and adjourning of court; (b) The names of Justices and 
Special Justices holding court on a simultaneous session; (c) and any other informa- 
tion which may generally assist in the determination of the nature and volume of 
and the time required to complete all work done by any court. 

(11) Shall, in case of refusal or failure of any Justice or Special Justice, Clerk or 
officer to comply with any order “report such person or persons to the Chief Justice 
of the Supreme Judicial Court.” 


COMMONWEALTH OF MASSACHUSETTS 
ADMINISTRATIVE COMMITTEE OF DISTRICT COURTS 


No. 1 
January 28, 1942 
To THE JUDGES AND CLERKS OF THE District Courts: 


A new Administrative Committee of five was created by Chapter 682 of the Acts 
of 1941. We have been appointed as members of this committee by the Chief Justice 
of the Supreme Judicial Court. 

By the provisions of this Act we have been given certain mandates and powers. 
The first we are required to obey. We hope that voluntary and friendly co-operation 
will render unnecessary the exercise of the second. By thus working together we 
will justify the belief that our courts can by themselves effect needed changes and 
thus avoid drastic legislation. 

Pursuant to the mandates in said Act contained, the following REQUIREMENT 
is hereby promulgated effective on March 1st, 1942: 
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CoMMONWEALTH OF MASSACHUSETTS 
ADMINISTRATIVE CoMMITTEE OF District Courts. 
January 28, 1942 
Requirement No. I. 

Each judge of a District Court coming within the terms of Chapter 682 of the 
Acts of 1941 shall keep a daily record of the Court’s sittings and of all sittings by 
special justices, whether simultaneous or not, upon printed or typed cards or slips 
which may be in bound form to be filed in chronological order, to be open to the 
inspection of the legislature and this committee and to be of the tenor following: 


Form No. 1 
COMMONWEALTH OF MASSACHUSETTS, 


Name of Court 


DAILY RECORD 


Form No. 2 
COMMONWEALTH OF MASSACHUSETTS, 


Name of Court 


RECORD OF SITTINGS BY SPECIAL JUSTICES, 


Thereby certify that on this date I was present at the Court House from.......... A.M. 
until.......... —M. 


Special Justice. 


I hereby certify the foregoing was a simultaneous session for the reason: 


The matter of delayed decisions in civil cases was the subject of extensive criticism 
at the last session of the legislature. That there may be prompt decision of civil 


cases, the following requirement is hereby promulgated effective as of March 1st, 
1942. 





68 JUDICIAL COUNCIL P.D. 144 


Requirement No. IT. 


Pursuant to the authority delegated to the Committee by Chapter 682 of the 
Acts of 1941, each clerk of a District Court shall report: 

(1) To the Judge of such court on the 45th day after the completion of the trial 
or hearings in every civil case and after the completion of the hearing on any inter- 
locutory matters, including a motion for new trial where a decision has not then 
been rendered, and 

(2) To the Chairman of the Administrative Committee of the District Courts on 
the 60th day after such completion all such cases and matters as have not been 
previously decided or disposed of. Such report shall contain the name and number 
of each such case, the name of the Justice, the nature of the matter undecided and 
the date of the completion of the trial or hearing. 


Charles L. Hibbard, Chairman, 
Elbridge G. Davis, Richard M. Walsh, 
Frank L. Riley, Kenneth L. Nash. 


Sufficient copies of this communication are herewith enclosed so that each Special 
Justice and the clerk may have one. Each Judge receiving the same is requested to 
acknowledge such receipt on or before February 10, 1942, and state whether de- 
livery of the copies has been made by him. This acknowledgment should be ad- 
dressed to the Chairman of this committee. 


No. 2 
January 28, 1942 
To THE JuDGES OF THE D1stRIcT CouRTs: 


This Committee by the provisions of Chapter 682 of the Acts of 1941 “may 
regulate the assignment of Special Justices in such District Courts, determine the 
number of simultaneous sessions which may be held by any such District Court, 
the sittings of Special Justices.’’ 


(1) The Committee has tentatively determined that an annual load of eight hun- 
dred civil cases entered and twenty-eight hundred criminal cases begun is a normal 
load which can be carried alone by the Judge of each court. It has likewise tenta- 
tively determined that no simultaneous sessions in excess of ten in number are 
annually required in all of the courts carrying this load or a lesser one, as shown in 
the reporting year 1940-1941. This number will be in addition to the statutory 
thirty days, the days when the Judge is absent for service on an Appellate Division, 
on the Superior Court, on this Committee or in attendance at conferences called by 
this Committee. That any rule hereafter promulgated with respect to this matter 
may be fair and just, any judge whose court comes within the limitations above set 
forth and who desires so to do should file a statement with this Committee contain- 
ing such information as he may deem advisable and request additional simultaneous 
sessions. Hearings will be given all the judges filing such statements if requested. 

All of the courts within this class holding sessions at more than one place are 
hereby requested to file a statement forthwith with the Committee showing in detail 
the method of holding these sessions and the reasons if any why the judge cannot 
hold court in all the designated places. 

The judges within this class are hereby requested to file with this Committe at 
list of the Special Justices whom they severally desire assigned for such sittings 
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and whether for civil or criminal sittings and a further statement as to which of such 
Special Justices do not practise directly or indirectly in the motor tort field. These 
statements and any correspondence should be addressed to the Chairman of this 
Committee. 

(2) The judges in all the courts where the load exceeded the above-named normal 
load during the reporting year 1940-1941 are hereby requested to file with this 
Committee statements showing the volume of work in their respective courts for 
that year, the number of simultaneous sessions during that year, an estimate of 
the number of such required for the current year, a list of the Special Justices whom 
they severally desire assigned for such sittings and whether for civil or criminal 
sittings and a further statement as to which of such Special Justices do not practise 
directly or indirectly in the motor tort field. 

(3) All of the judges are well aware of the fact that there has been sharp criticism 
with respect to the trial of motor tort cases by Special Justices who practise in that 
field. This Committee is considering the designation of Special Justices who do 
not practise in that field as members of a group or pool to be drawn upon for the 
trial of such actions. If this plan is carried through, the Special Justices qualifying 
by not practising will be assigned to the different courts for the specific trial of such 
actions. Such assignments will of course not prevent the use of these Special Justices 
for other work but the net result of the establishment of such a group will be that 
all motor tort cases in the District Courts will be tried by the Judges (unless a 
judge practises in this field — there are a few in the smaller courts who still do) and 
the designated Special Justices. The object is to eliminate as far as possible the 
criticism which it is true is not found within the jurisdiction of every court but 
nevertheless is substantial and very sharp in many localities. 

By co-operating in the manner above suggested and by prompt compliance with 


the requests above set forth, there will be mutual advantage. 


Charles L. Hibbard, Chairman, 
Elbridge G. Davis, Richard M. Walsh, 
Frank L. Riley, Kenneth L. Nash. 


No. 3 (April 1, 1942) contained advice to judges and clerks as to procedure under 
executive order of March 16th relative to complaints of exceeding speed limits. 


May 20, 1942 
To THe Justices oF THE District Courts: 

Under separate cover there are being sent to you important Requirements pro- 
mulgated by this Committee and effective upon the dates therein specifically 
set forth. 

Enough copies will be sent so that each District Court official affected may 
receive one. We have to depend upon your willingness and kindness to see that 
each such official receives a copy. We regret to say there have been instances in 
times past when apparently our communications have been laid one side and for- 
gotten or distribution has not been made as requested. To send a copy to each 
individual would involve unnecessary expense. We are therefore placing the 
responsibility upon each judge. 

We request that you acknowledge receipt of the Requirements and advise us 
they have been distributed so that we may know all the officials in interest have 
received a copy. 
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Unless some important matter arises, this Committee will not publish its usual 
July 1st circular letter, in part at least for the purpose of conserving money neces- 
sary for other purposes. The usual blank for compilation of statistics will be sent 
out in September. Because of suggestions made to us there may be some additional 
information requested. 

Our Committee is not unmindful of the financial effects of its Requirements with 
reference to simultaneous sessions and the assignments of Special Justices. We 
realize that these orders may bear heavily upon individual men but feel it obligatory 
to consider the District Court system as a whole. In this connection we feel we 
should place on record our conviction, supported by the judgment of the Judges 
and Special Justices whom we have met in conference for many weeks, that the 
Judges and Clerks should not directly or indirectly accept employment in motor 
tort cases. A voluntary withdrawal from such activities may save the embarrass- 
ment of legislation or rule. 

It is doubtless unnecessary but we feel important we should state that one-half 
of the total number of simultaneous sessions allotted to each court is all that will 
be available from the first day of July to the 31st of December inclusive of the cur- 
rent year. The number allotted is in addition to those specifically set forth in 
Letter No. 2 dated January 28, 1942. 

The order with reference to the trial of motor tort cases will doubtless require 
in the larger courts a special list. We are confident the details of putting such order 
into effect can be satisfactorily worked out by each judge in the courts affected. 

In the opinion of our Committee, a Standing Justice may be called for service in 
any court without assignment but each day’s service of such must be included in 
the number of simultaneous sessions. 

It had been the hope of the Committee that at least a start might be made in 
visiting each of the courts but the present conditions with reference to travel seem 
to make it necessary that such action be postponed or else be limited to a small 
area of the state only. 

Because of information received, we think we should call the attention of the 
clerks to the following extracts from the Rules for Small Claims procedure: 


“Tf the claim is contested and in any other claim the Court may require item- 
ization in full or in part.” 

“If the clerk deems the statement of claim insufficient to make a prima facie 
case, the Court at the request of the plaintiff or attorney shall decide whether such 
claim shall be received.” 


Because of the increase in motor tort claims brought under this procedure, it is 
suggested that inquiry be made in each case whether cross-actions are contemplated 
and if the parties live in different jurisdictions that the case be transferred to the 
regular civil docket under the provisions of General Laws chap. 218, sec. 24 so that 
the actions may if desired be consolidated for trial and trial together under the pro- 
visions of General Laws chapter 223 section 2A. 

Pursuant to the authority in this Committee vested by Chapter 677 we have 
designated the Municipal Court of the West Roxbury District and the Municipal 
Court of the Brighton District as District Courts within the same County to join 
in the appointment of one probation officer to act exclusively in juvenile cases in 
said courts. 

Acting under the same authority, we have designated the District Court of 
Brockton, the Second District Court of Plymouth, the Third District Court of 
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Plymouth and the Fourth District Court of Plymouth as District Courts within 
the same county for the purpose aforesaid. 

Further study will be made as to the possibility of other designations. 

The Committee expects to continue its studies and within the terms of Chapter 
682 of the Acts of 1941 to promulgate such further orders and requirements as it 
may think to the advantage of the public and the courts. 


Charles L. Hibbard, Chairman, 
Elbridge G. Davis, Richard M. Walsh, 
Frank L. Riley, Kenneth L. Nash. 


No. 4 
May 25, 1942. 
To THE JuDGES, CLERKS AND PROBATION OFFICERS OF THE District Courts: 


Pursuant to the provisions of Chapter 682 of the Acts of 1941, the following 
requirements are hereby promulgated effective as of the respective dates herein- 
after set forth: 

Requirement No. III. 
Effective July 1, 1942 

The number of simultaneous sessions which may be held in each of the District, 
Courts coming within the terms of said chapter 682 has been determined as follows: 

Simultaneous sessions may be held in any calendar year not to exceed ten in num- 
ber in the following named courts: 


First District Court of Southern Worcester District Court of Southern Norfolk 

Fourth District Court of Bristol First District Court of Northern 

District Court of Eastern Essex Middlesex 

Second District Court of Southern Fourth District Court of Berkshire 
Worcester District Court of Natick 

District Court of Northern Berkshire District Court of Lee 

District Court of Marlborough District Court of Eastern Hampshire 

Second District Court of Eastern Worcester District Court of Eastern Franklin 

District Court of Peabody Third District Court of Essex 

District Court of Leominster District Court of Winchendon 

District Court of Western Worcester District Court of Southern Berkshire 

District Court of Eastern Hampden District Court of Dukes County 

Third District Court of Southern Worcester , District Court of Williamstown 

District Court of Nantucket 


The number of simultaneous sessions which may be held in any calendar year is 
determined not to exceed twenty (20) in the following courts: 


Central District Court of Northern Essex First District Court of Southern 

District Court of Holyoke Middlesex 

District Court of Central Berkshire District Court of Central Middlesex 

First District Court of Bristol District Court of Western Hampden 

District Court of Fitchburg First District Court of Eastern Worcester 

District Court of Franklin District Court of Newburyport 

Second District Court of Plymouth Third District Court of Plymouth 

District Court of Chicopee Second District Court of Essex 

First District Court of Northern First District Court of Barnstable 
Worcester Second District Court of Barnstable 
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The number of simultaneous sessions which may be held in any calendar year is 
determined as not to exceed the number following the names of the remaining Dis- 
trict Courts: 


Name Number 


District Court of Central Worcester 

District Court of Springfield. . . 

First District Court of Eastern Middlesex . : 

Municipal Court of the Roxbury District . 

Third District Court of Bristol ; 

Third District Court of Eastern Middlesex 

Municipal Court of the Dorchester District 

District Court of Lowell ' 

Second District Court of Bristol . 

District Court of Southern Essex 

District Court of Lawrence ; 

District Court of Eastern Norfolk 

District Court of Somerville . ; 

Municipal Court of the West Roxbury District 

First District Court of Essex 

District Court of Brockton 

East Boston District Court 

District Court of Chelsea ; 

Municipal Court of the South Boston District 

District Court of Newton. 

District Court of Northern Norfolk 

Municipal Court of the Brighton District . 

Municipal Court of Brookline : py 
Municipal Court of the Charlestown District aE 75 
Second District Court of Eastern Middlesex . 
District Court of Western Norfolk ; 50 
Fourth District Court of Eastern Middlesex . 100 
District Court of Hampshire iran” tee OR 70 
Fourth District Court of Plymouth . . .. . 40 


Extraordinary situations may be submitted to this Committee for appropriate 
action. 


Requirement No. IV 
(Effective July 1, 1942) 


Special Justices are hereby assigned for service in the District Courts coming 
within the provisions of Chapter 682 of the Acts of 1941 as follows: 
(Here followed names of courts and special justices assigned.) 


Requirement No. V 
(Effective January 1, 1943) 


On and after the effective date hereof, no Special Justice shall be assigned to 
hear or try a motor tort case if he shall be directly or indirectly retained, employed 
or practise as an attorney in motor tort cases. 
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Requirement No. VI 
(Effective September 1, 1942) 


After the effective date hereof, no civil case listed or assigned for trial shall be 
continued for hearing unless notice of such desired continuance is given by both 
parties to the clerk of the court in which the case is pending before 4 p.m. of the 
day preceding the trial day excepting only for good cause shown to the Court. All 
cases in which no such notice shall be given, excepting those wherein good cause is 
shown, shall be removed from the assigned or trial list and if hearing is later desired 
must be again listed or assigned in accordance with the Rules. 


Requirement No. VII 
(Effective July 1, 1942) 


In each District Court coming within the terms of Chapter 682 of the Acts of 
1941, the hour of opening the daily session shall on and after the effective date 
hereof be 9 a.m. except as hereinafter provided. Any approval of a different hour 
is hereby revoked. 

When a Court sits in more than one place, the hours of opening in such places 
shall be the same as those heretofore prescribed and approved. 


Requirement No. VIII 
(Effective July 1, 1942) 


In each District Court coming within the terms of Chapter 682 of the Acts of 
1941, there shall be at least one sitting each week for the consideration of small 
claims, provided however that when so ordered by the Judge of any court, such 
sittings may be held bi-weekly during the summer vacation period as established 
in said court. 


Requirement No. IX 
(Effective July 1, 1942) 

The hours when the clerk’s offices shall be open in each District Court coming 
within the terms of Chapter 682 of the Acts of 1941 shall be the same heretofore 
established and approved by the former Administrative Committee and the same 
are hereby formally established and approved by this Committee. 


Requirement No. X 
(Effective July 1, 1942) 


The following form of notice of withdrawal of appeals in criminal cases is hereby 
prescribed. One such notice of each withdrawal shall be addressed and sent by the 
clerk to the Clerk of the Superior Court in which the appeal is pending and the 
other be addressed and sent by the Chief Probation Officer to the Chief Probation 
Officer of said Superior Court. 


Form No. 3 
(This was for notice of withdrawal of a criminal appeal.) 


Charles L. Hibbard, Chairman, 
Elbridge G. Davis, Richard M. Walsh, 
Frank L. Riley, Kenneth L. Nash, 
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June 16, 1942. 
Requirement No. XI 
(Effective July 1, 1942) 


In all cases of commitment to the State Farm, a summary of the record of the 
defendant shall be made by the Probation Officer of the court ordering the com- 
mitment. This summary, with any supplementary information, shall be trans- 
mitted with the mittimus whenever possible or forwarded to the Superintendent by 
the Probation Officer within seven (7) days from the date of commitment. 


September 10, 1942. 
Requirement No. XII ‘‘A’’* 
(Effective January 1, 1943) 


To THE JUDGES AND CLERKS OF THE District Courts: 


Forms for use in juvenile sessions are herewith enclosed and are hereby prescribed. 
If those now in use by any Court are substantially similar in word and spirit they 
may be used until the supply is exhausted. All others must be destroyed and the 
new forms be printed and put in use as of the effective date. 





* (Requirement No. XII was issued to a limited number of courts and dealt with supplementary assign 
ments of Special Justices in these courts alone.) 
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APPENDIX C 


HOUSE 767 
A Bill Referred to the Council and Not Recommended. 


An Act AMENDING THE LAws RELATING TO ATTACHMENTS TO Make THEM MorE 
EQUITABLE AND ErrectIve. (Referred to on p. 10 of this Report.) 


Section 1. Chapter two hundred and twenty-three of the General Laws is 
hereby amended by inserting after section forty-two, as appearing in the Ter- 
centenary Edition, the two following new sections:— 


Sections 42A. No property shall be attached in any proceeding except an action 
or bill in equity brought upon a judgment or final decree of a court in this common- 
wealth, unless written consent to such attachment shall have been endorsed on the 
writ, bill, or other paper commencing such proceeding or requesting such consent 
and signed by a justice, associate justice or special justice sitting in the court 
wherein such proceeding is commenced or to which it has been removed, who may 
in his discretion require such security for and, except as to trustee process, such 
notice to other parties as he sees fit. If any attachment is made without prior notice 
to the opposite party, he may upon at least seven days’ written notice to the party 
commencing the proceeding appear and move for security or additional security or 
for the dissolution, reduction or modification of the attachment. The amount paid 
by any party to a surety company for becoming surety on any bond required pur- 
suant to the provisions of this section or of section one hundred and twenty of this 
chapter shall be taxed in his costs if he prevails in the proceeding. 


Section 42B. Any person who has received notice or knows that a proceeding has 
been commenced to attach any personal property, except property to which sec- 
tions forty-three, forty-four and forty-five of this chapter apply, and thereafter 
removes, assigns, transfers, or encumbers it, attempts to do so, or except as provided 
in sections forty-eight and forty-nine of this chapter, causes it to be removed, 
assigned, transferred or encumbered, without permission of the court in which such 
proceeding is or was last pending, while such proceeding is pending as to such 
property or while an attachment of it is in force, may thereby be deemed in contempt 
of said court at its discretion. 


Section 2. Section forty-four A of said chapter two hundred and twenty-three, 
nserted by section two of chapter two hundred and ninety-five of the acts of nine- 
een hundred and thirty-seven, is hereby repealed. 


Section 3s Chapter two hundred and forty-six of the General Laws is hereby 
amended by striking out section one, as most recently amended by chapter three 
undred and three of the acts of nineteen hundred and thirty-eight, and inserting 
n place thereof the following :— 


Section 1. All personal actions except replevin may be commenced by. trustee 
process and any person may be summoned as trustee of the defendant therein; but 
Pxcept in actions based upon a judgment or final decree of any court in this com- 
monwealth, no writ or order shall be served upon any alleged trustee unless written 
onsent to summoning said trustee shall have been endorsed on the writ, bill or 
ther paper commencing such action or requesting such consent and signed by a 
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justice, associate justice or special justice sitting in the court wherein such action js 
commenced or to which it has been removed, who may require such security for the 
defendant or trustee as he sees fit. Upon at least seven days’ written notice to the 
plaintiff, any trustee already summoned or the defendant may appear and move 
for security or for additional security or for the dissolution, reduction or modifica. 
tion of any attachment, and upon at least seven days’ written notice to the defend. 
ant and trustee involved, the plaintiff may move for and the court may enter a 
order requiring such trustee to hold to respond to final judgment goods, effects, o 
credits of the defendant or such part thereof as the court may order which may 
thereafter be intrusted to or which may come into the hands or possession of « 
become due from such trustee pending the determination of such action. An ind: 
vidual who is not an inhabitant of this commonwealth or a foreign corporation « 
association, shall not be so summoned unless he or it has « usual place of business iy 
this commonwealth. The amount paid by any party to a surety company for be 
coming surety on any bond required pursuant to the provisions of this section ord 
section sixty-six of this chapter shall be taxed in his costs if he prevails in the action 


Section 4. Said chapter two hundred and forty-six is hereby further amendel 
by striking out section twenty-four, as appearing in the Tercentenary Edition, ani 
inserting in place thereof the following:— 

Section 24. Money or any other thing due or to become due the defendant may 
be so attached before it has become payable but the trustee shall not be compelle 
to pay or deliver it until due or before the time appointed by the contract or unti 
any contingency upon which the right to payment depends shall have been fulfilled 


Section 5. Section twenty-eight of said chapter two hundred and forty-six, « 
most recently amended by section one of chapter four hundred and ten of the aets 
of nineteen hundred and thirty-five, is hereby amended by striking out the wom 
“twenty” in the third line and inserting in place thereof the word:— fifteen, —# 
that the first sentence thereof will read as follows: — If wages for personal labor 
personal services of a defendant are attached for a debt or claim, an amount nd 
exceeding fifteen dollars out of the wages then due to the defendant for labor per 
formed or services rendered during each week for which such wages were earnel 
but not paid shall be reserved in the hands of the trustee and shall be exempt from 
such attachment. 


Section 6. Paragraphs “Fourth” and “Eighth” of section thirty-two of sail 
chapter two hundred and forty-six, as most recently amended by chapter thre 
hundred and forty-three of the acts of nineteen hundred and thirty-eight, are hereby 
repealed. 


Section 7. This act shall take effect on September first, nineteen hundred ani 
forty-one, and shall apply only to actions commenced on or after said date. 


Nore 


A memorandum in support of this bill was submitted to the Council by the petition# 
Mr. Henry W. Keyes. 
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APPENDIX D 


SUMMARY OF THE WORK ACCOMPLISHED BY THE 
VARIOUS COURTS 


The act creating the Judicial Council (reprinted at the beginning 
of this report) provides that the Council shall study “the work 
accomplished and the results produced by the judicial system and 
its various parts” and “shall report annually upon the work of the 
various branches.” 

The annual periods reported by the different courts are not the 
same, some reporting for the last calendar year while others report 
from June 30 to June 30, or from September 1 to September 1, etc. 
The details as to counties appear below. 


SUPREME JUDICIAL COURT 


During the court year September 1, 1941, to and including Aug- 
ust 31, 1942, there were decided by the Supreme Judicial Court 302 
cases, in 29 of which the rescripts were not accompanied by opinions. 
No advisory opinions were requested by the executive or the legisla- 
tive department under c. 3 of the Constitution. Reports of this work 
of the court appear beginning at page 493 of 309 Mass. and ending 
on page 154 of 312 Mass. 

The table of full-bench cases since 1875 appears on p. 71 of the 
15th Report. There is also the usual table of Supreme Court busi- 
ness, other than full-bench cases, with more detailed statements 
from Suffolk county which appears below. 


SUPREME JUDICIAL COURT ENTRIES FOR ALL COUNTIES 


For THE YEAR BEGINNING SEPTEMBER 1, 1941, THRouGH AuGusT 31, 1942 
(Not including full bench cases) 





Transferred | Referred 5 Petitions for 
to Superior | to Masters | Prerogative | Admission 
Court | or Auditors Writs to Bar 


Barnstable — _ anes | ron 
Berkshire... .... a _ 1 
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see * below 


see below 
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The details of the business in Suffolk appear on the 
following page. 
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SUPREME JUDICIAL COURT FOR THE COUNTY OF SUFFOLK 


REPORT FROM SEPTEMBER 1, 1941 To SepremBer 1, 1942 


Transferred Referred Petitions 
to to Prerogative for 
Superior Masters Writs Admission 
Court or — to the Bar 
15 


Law Docket 


Petitions for Admission to the Bar. . . 
nor ee ee 
sd Bo ons awre<einsa:d whips de ab Wadnns dene dewnsiaeeeees-e a 
Petitions for Writs of Error 

Petitions for Writs of Habeas Corpus 

Petitions for Writs of Prohibition 

Petitions by Bar Association (Disciplinary Actions) 

Petitions for Removal of Attorney (under c. 134, Acts of 1924) 

Petitions for Stay of Execution 

Appeals from decision of Appellate Tax Board 


Total Entries on Law Docket 


Equity Docket 
Bills of Complaint 
Informations by Attorney General (for failure to file returns, etc.).............00000e00s 
Information in Equity 
Petitions in Equity 
Petition for Voluntary Liquidation 
Petition for Appointment of Trustee........ 
Petition under St. 1911, c. 581 
Petitions for Dissolution 
Petitions for Dissolution under G. L. c. 155, s. 50A (about 1960 corporations)........... 
Petition for Bill of Review 
Bill of Review 


BO te 


214 
ee Se BEE IE Ds no ovo nc cede ssc scdedcnscasdantedseducbsees 1,17 


THE SUPERIOR COURT 


This court consists of a chief justice and thirty-one associate 
justices. It has unlimited civil, criminal and equity jurisdiction and 
holds sessions in all of the fourteen counties. It is the only court 
sitting with juries. The tabulated returns of the clerks under 
St. 1936, Chap. 31, § 3 for the year ending June 30th, 1942, will be 
found on pp. 92-103. From these returns it appears that the justices 
sat 2,987 days with juries and 1,449 days without juries, in the 
pre-trail and trial of civil cases and motion sessions,— a total of 
4,436, or 22214 less than last year. They tried 2,594 civil jury cases 
and 861 civil cases without jury, including 408 equity and 23 divorce 
cases,— a total of 3,455. 

To have a true picture of the work of the trial sessions one must 
take into consideration many cases settled during trials and others 
nonsuited or defaulted. 

An example is Suffolk County where a case is deemed tried only 
when a trial results in a verdict or disagreement. Over 66 per cent 
of all civil cases tried are tried in this county. The returns show 
that 883 jury cases were tried in Suffolk, but we are informed that 
1,720 cases were disposed of in the civil jury sessions during the 
year ending June thirtieth, in the 1,311 days the court sat for that 
class of business, 883 cases by trial, 526 by settlement before or 
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during trial, the remainder by nonsuit, default, discontinuance, or 
dismissal. 

Last year three judges were occupied 25 days in election petition 
hearings and this year 9 days, which is equivalent to 102 court days 
taken from their usual assignments. 

The returns show that the court sat in Suffolk 926 days, without 
jury, for all kinds of business. We are informed by the clerk that 
453 of those days were devoted to the trial of jury waived and equity 
cases, the remainder to the motion and pre-trial sessions. 

Motion sessions are held regularly in Suffolk, Middlesex, Worcester, 
Hampden, and Essex Counties. In other counties motions are con- 
sidered at the jury waived sessions. Thousands of matters are 
brought to the attention of the court during the year in these sessions. 

The returns show that 45,107 civil cases of all kinds were pending 
at the beginning of the year. 26,622 were entered during the year, 
and 27,046 were disposed of during the year, of which 11,331 or 
over 41 per cent were in Suffolk County. 

For criminal business, according to the returns of the clerks, the 
Court sat 1,6144% days. Of these days District Court Judges sat 
584 days, 2,381 cases were tried during the year, and 12,083 cases 
disposed of. 


PRE-TRIAL SESSIONS OF SUPERIOR COURT FOR YEAR, 
FROM JULY 1, 1941 TO JUNE 30, 1942 





WORCESTER 
County BERKSHIRE| HAMPDEN | MIDDLESEX| SUFFOLK Worcester Fitchburg 





On Pre-trial List........ 208 882 27: 7,740 769 308 
Pre-tried 107 653 5,215 759 303 
Settled by agreement.... 0 5é 5 1,363 116 35 
Nonsuited 2 5 145 55 
Defaulted 1 85 
Disposed of by nonsuit and 
default, or discontinued 0 4 
Referred to auditors. .... 0 5 1,119 
Where jury was waived... 2 7 252 
Continued 74 628 
Cases to trial lists (short 
lists) 18 35 5 1,989 
Cases from pre-trial lists 
settled on trial lists 
(short lists).......... 10 3¢ 1,053 
Number of days Court sat 
for pre-trial 2 172 




















No pre-trial sessions were held in the other counties. These 
sessions in previous years in Essex County are reported to have been 
“not very successful.” 
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FACTS APPEARING FROM STATISTICAL TABLES 

The returns of the clerks of court as tabulated, and particularly 
tables numbered 2, 3, 4, and 5 relating to civil business, are inter- 
esting as they break down the number of trials, verdicts and find- 
ings in different classes of cases and also show the amount of ver- 
dicts and findings. Tables 4 and 5, as to verdicts and findings, 
produce figures which it is interesting to compare with the figures 
collected for the years 1928 and 1929, a tabulation of which will 
be found in the 5th. Report of the Council in summary form on 
pp. 10 and 11. The percentage of verdicts for the plaintiff appears 
to have dropped from 55% in 1928 and 54% in 1929 to about 49% 
in 1940 and 48% in 1941. This year it rose again to about 54%. 

The following summaries show the totals based on tables 4 and 
5 (see pp. 00-00). In a total of 2,282 verdicts for the plaintiff or for 
the defendant, in the year ending June 30th, 1941, 1,094 were for 
the plaintiff and 1,182 for the defendant. 

In the year ending June 30th, 1942, in a total of 2,316 verdicts, 
1,250 were for the plaintiff and 1,066 for the defendant—an increase 
of about 250 for the plaintiff over each of the two or three year 
previous. The chances of settlement are suggested by the fact that 
there were 519 more jury trials than verdicts and 113 more jury- 
waived trials than findings last year while this year there were only 
278 more jury trials than verdicts and 25 more jury-waived trials 
than findings. 


For THE YEARS ENDING JUNE 30, 1939 anp 1940 
Jury TRIALS — VERDICTS FOR PLAINTIFF 














"39 °40 ‘41 '42 "39 °40 ‘41 °42 "39 °40 ‘41 '42 "39 "40 "41 "42 
Contract Motor Torts Other Torts Total 
Verdicts of less 
than $200..... 15 24 21 22 123 191 144 199 42 52 67 561 180 267 232 272 
$200 to $500..... 2% 17 27 2 174 124 181 213 78 69 61 71 276 210 269 316 
$500 to $1,000... 26 28 25 34 116 194 125 163 60 39 61 80 207 181 211 257 
Over $1,000..... 48 61 46 54 183 264 282 277 114 103 & 74 445 428 382 405 
Totals........ 112 130 119 142 696 693 702 852 300 263 273 276 1,108 1,086 1,094 1,250 
VERDICTS FOR DEFENDANT 
Verdicts Verdicts 
Ordered for for Defendant 
Defendant Not Ordered Totals 
Comtract. ..c.cccccees 33 41 27 33 68 63 57 69 101 104 M4 102 
Motor ‘Torts.......... 124 157 92 90 526 596 549 509 650 703 641 599 
Other Torts.......... 164 138 174 152 234 217 289 213 398 355 463 365 
ee 321 336 293 275 828 826 895 791 1,149 1,162 1,188 1,066 


Total verdicts for ptf. or def. 2,257 i.e., 1,108 for ptf., 1,149 for def. in 1939. 
Total verdicts for ptf. or def. 2,235, 2.e., 1,086 for ptf. 1,162 for def. in 1940. 
Total verdicts for ptf. or def. 2,282, i.e., 1,094 for ptf. 1,188 for def. in 1941. 
Total verdicts for ptf. or def. 2,316, 2.e., 1,250 for ptf. 1,066 for def. in 1942. 


FINDINGS IN JuRY-WaAIVED CasEs 
FINDINGS FOR PLAINTIFF 








Contract Motor Torts Other Torts Total 
Verdicts of less 
than $200..... 29 25 32 28 37 30 23 30 34 24 11 «16 100 79 66 «74 
$200 to $500..... 28 53 71 23 26 30 14 22 156 18 15 10 69 96 100 5 
$500 to $1,000... 11 13 20 22 11 13 12 11 11 13 10 #10 33 39 42 £8 
Over $1,000..... 33 37 24 26 17 28 30 15 18 13 17 11 68 78 71 «82 
Totals... 22. 92 108 147 99 91 101 79 78 78 63 53 47 270 292 279 224 
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FINDINGS FOR DEFENDANT 


P.D. 144 
Contract 
Total findings, for 
defendant........ 93 63 25 81 


Total findings for plaintiff or defendant 


Motor Torts Other Torts 


60 53 36 23 


99 77 59 40 





Totals 


252 193 120 144 





522 485 399 


REFERENCES TO AUDITORS AND MASTERS IN THE SUPERIOR CouRT 


County 
Barnstable 


eer 
I ie os kai at A 


Eee 


Norfolk 
Plymouth 


8 os ait bins 
Worcester............. 


Calendar Year 1941 








Auditor Master 
11 5 
5 4 
17 22 
ay 33 32 
2 5 
39 20 
ei 2 3 
130 73 
si 13 20 
ne 2 8 
114 165 
73 41 
398 


441 


Auditors for 
Motor Vehicle 
Torts 

1 

18 

80 

137 

391 

112 

9 
540 
56 


1,344 


Two or more cases tried together are counted as one reference. 


EXPENDITURES AUDITORS AND MASTERS 
CALENDAR YEAR 1940 ETc. 








all Courts. 


1940 


$1,349.00 
1,407.52 
12,166.77 
20,759.30 
1,015.00 
15,404.24 
1,602.50 
28,940.01 
8,078.78 
9,360.50 
92,243.60 
13,463.25 


1941 


$3,760.00 
872.41 
10,665.00 
18,353.05 
775.00 
10,016.74 
507.50 
35,590.02 


9,657.50 
4,086.25 
69,464.09 
13,102.25 








$205,790.47 


$176,849.81 


Note: In Suffolk County these figures apply to the Superior Court (civil) only. In other counties to 


“peytoads Azun00 wosy AjUO pealeoes W194! Sty} Jopun ys0dey 6 
‘OPGI Ul passejar soswo UI OO'SSZS SNd f 

‘OP6I-6E6I Ul perleje1 Sesvo CT Sepnjouy ? 

*LPG6L 0} 401ud peis9jos sesBo ZOZ Sepn[ouy P 

‘IPGL 09 101Id peiseje1 SesvO GE SepN[oUy F 

*sUOTIOU UO Burzow FNOYZIM ZINOD Aq pess19jo1 SesVo [HG Sepnjouy q 
‘@AISNOU! ‘ZPHEI ‘OT Arenuve 07 [PET ‘TT Arenuese poried s1aA0D D 





o¢Z'T ges C6l'e 


IR TAM 1S 


N 


F9'EFS'T9$ SESS 


6é1 LP 1S 
219 5 Z6I 
c ae 


qoyonzusny 

be eeee es + ¥Qs@IPPHAL 
ertysdure Ff 
uapdure yy 

Ose 


CL'eEs’e 
co FOL‘ II 


¢2'006'¢ 
Te ehe'e 
ee idbctlei yes 

e1tysylog 


0g’ L60'Z 
a]1qesulvg 


00°8F 
OS Zh2S 


Sete ee 











yiog Aq 
panss] 


a[NY Uleley MA SeseD 


= 
pe 
5 
= 
Fy 
pa 
4 
— 
S) 
a 
=) 
- 


ATWO 
“wed Ag 
N io ostq 


soled 


ALNQO0D 


"3p 103 


peyxoasy 
‘OJ UO Jo pasodsiq, 

‘OW 195V 

petty wod 
~8Y Uleley A SseseD 


QoudIIjJay JO 1epig) 











“Zutpuvysyng 
qyodey On 
‘any Jay y peseg 


Ss 





890,J S10JIPNy 
PeMOT[Y 103 
-Ipny Joy ‘Oy 1935 V 
syiodey 191; 
If61 ‘FP “UBe ZuIpusg 
gINY sojeg pejjeg 
pemoly suohoyy 


‘PIV 


1u0day IviIMy auor 
UNLAY AHI], NO GONGISISN] 


qaoday 193sy pepieg 











pasodsiy sasvQ [¥30,.,, 
IP6I ‘F “UBe *s,_pny 


a10jog 





















































(aousn ¢ faryd ay} 07 Suunjay 8,y4a]Q 24) Wort panda. ) 
ZP6L ‘E AUVONVG OL [PET ‘9 AUVONVE 
SUOLIGAV OL GHUUAATU SASVO LUOL AIOIHAA HOLOW 
LYnoo WOTdad Ns 





REPORT 


SUPERIOR COURT LAW ENTRIES. 
January—December, 1940. 


Law ENTRIES Moror Veuicite Tort ReEMOvED 
Removed 
Original from B By 
Entries District Total 
Courts 











1,503 
1,494 
1,348 
1,305 


1,596 
1,810 


25,313 7,032 18,281 
The above figures include 12 cases removed by both parties. 





























SUPERIOR COURT LAW ENTRIES. 
January—December, 1941. 





Law ENTRIES Moror Venicie Tort RemoveD 
Removed 
Original from By 
Entries District Total Piff. 
Courts 





By 





January 1,835 1,495 
February... nae fe 1,553 1,424 

Le 1,527 1,359 
1,489 1,334 
1,718 1,549 
1,638 
1,253 
1,323 
1,406 
1,520 
1,608 
1,839 


18,509 16,658 





























The above figures include 6 cases removed by both parties. 


JURY CASES ADVANCED FOR TRIAL AND TRIED DURING 
YEAR ENDING JUNE 30, 1942 


Original Removed Total Advanced 
Entries Cases Cases Tri 
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LAND COURT 


This is a court of three judges created in 1898 for the registration 
of title to land and since then developed by additional extensions of 
jurisdiction both at law and in equity into the court in which almost 
all litigation regarding title to land takes place in addition to its 
original function of a court for the registration of title. 


LAND COURT FIGURES FOR 1941 


2 nu. Rabon. alee Wu jebe-as ebck,t ed tek PMR mete nea eak be ada tuk a wad dalek 
LE ete ek eae eee thReeG SOE ORE ase Te Ere e aie bas Os ee wae 
Post Registration Cases 
a Ey Ga SN et Ae LAS RS AI vr ee Sa pe ae ee 
cada AO ha dchesacebcdeahssaeehok bua asdee ater kensdaleine r] 
Lia dia old 40.0 inne Cheha e eC KNEE DA ae S00 oe eEeeoeN cenenae ea 

Total cases entered 
Decree plans made 
Subdivision plans made 
Total plans made 890 
Total appropriation $116,755.61 
OEE OI FL EE POI Ce PUTER L PE ie , 50,354.11 
Income from Assurance Fund applicable to expenses 12,305.14 
Unexpended balance 463.13 
Net cost to Commonwealth 32,399.68 
Assurance Fund Nov. 30, 1940 275,921.22 
Assessed value of land on petitions for registration, confirmation.......................» 5,841,464.00 
CASES DISPOSED OF BY FINAL ORDER DECREE OR JUDGMENT AFTER HEARING 
Land Registration 388 
Land Registration—Supplementary 641 
ti chi. een eb ance nee pi Ch a edehbeewebt anes ei deans e eke ee Serene 1,741 
ee Oe I oo os nn Geo ance das eth Joune nO dne éese ee neh eet was 963 


Total cases disposed of 


PROBATE COURTS 

There is a probate court in each county with jurisdiction of wills, 
trusts, settlement -of estates, guardianship, adoption, change of 
name, divorce and separate maintenance and a variety of other 
matters. There are three judges in Suffolk, two in Middlesex, two 
in Essex, two in Worcester and one in each of the other counties. 

The report prepared by the Administrative Committee of the 
Probate Courts for the year 1941 appears on page 104. 


THE MUNICIPAL COURT OF THE CITY OF BOSTON 


This court consists of a chief justice and eight associate justices, 
all full time judges. There are also six special justices. The tables 
showing the details of the civil business for the year 1941 and the 
first nine months of 1942 will be found on pp. 105-108. The com- 
parative table of civil business from 1913 to 1939 will be found in the 
15th. Report, p. 65. The condensed civil and criminal business and 
other information for the year 1941 and the first nine months of 
1942 is as follows: 
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Monicipat Court or THE City or Boston 
Civiz Actions (OrHER THAN SMALL Ciarms CasEs) 


D. 144 


ration 
ons of 
lmost 
to its 





Judgment Con- 
tract only 


Total Plaintiff's 
Judgments 
Average Plaintiff's 


Per Cent of 
Entries 
Per Cent of 
Entries 





oO 
w 


$2,405,492 .31/$197.19 | 74 . 8 
1,875,578.83| 193.95 | 36 ° 10 


9,933 
7,045 


36.3) 2,555 
38.3) 1,680 9.1 


27,301 
18,382 


4,659 


2,603 | 14.1 









































The jurisdictional limits in civil cases from 1866 to 1877 were $300; from 1877 to 1894, $1,000; from 1894 
to 1922, $2,000; from 1922 to September 1, 1929, $5,000; since 1929, the jurisdiction has ‘been unlimited 


890 
16,755.61 
50,354.11 
12,305. 14 


i] 464.00 


cARING 
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in amount. 


SUBDIVISION—CONTRACT AND TORT—1941-1942 





ENTERED 


REMOVED 


TRIED 





Contract Tort 


Per Cent 


Contract | of Entries Tort 


Per Cent 


of Entries |} Contract Tort 





14,214 
10,175 


11,818 
7,340 











4,358 
1,422 


280 1.9 
171 1.6 





1,438 
908 


36.8 890 
32.8 616 











TORT ENTRIES, 


TORTS ENTERED 


Motor Vehicle 
Other Torts......... 


TORTS ENTERED 


Motor Vehicle 
Other Torts 


Bees MINN 55 soib 5 ko pa soe kk oe ee 


1941 


TORT REMOVALS 
Motor Vehicle, Piff. 
Motor Vehicle, Deft 
Other Torts 


REMOVALS AND TRIALS 


TORTS TRIED 


Motor Vehicle 
Other Trots 


1942 January 1—-September 1 


TORT REMOVALS 
Motor Vehicle, PIff. 
Motor Vehicle, Deft 
ge arr 


TORTS TRIED 


Motor Vehicle 
Other Torts 


655 
439 
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SMALL CLAIM DIVISION 


1942 
1941 JaNuARY - Sept. 30 





Contract | Tort Contract Tort Total 





Actions Entered 1,297 325 2% 1,082 
Actions Settled 89 39 128 64 


5 4 { 4 
311 202 512 260 


105 78 < f 
Finding for Plaintiff 246 128 
Finding for Defendant 65 74 
Judgments by Default 600 76 
Judgments by Non-Suit 14 4 18 10 13 
Amount of Plaintiff’s Judgments | $19,226.35) $2,390.66] $21,617.01) $18,135.33 d $19,816.79 
Transferred to Regular Civil 
Docket 2 3 - 5 
Removed to Superior Court. ... 1 § 6 1 : 4 
Executions 448 522 352 37 389 
Amount of Plaintiff’s Claims. ... | $28,924.69 $37,568.69) $24,652.93) $5,762.18) $30,415.11 
Notices Returned Unclaimed... 164 186 134 9 143 























CRIMINAL BUSINESS 
October 1, 1941 to September 30, 1942 


Cases begun 39,749 Traffic cases (including auto 
Discharged, No Pros. filed.... 8,899 violations) 
Pleas guilty Domestic relations 
Pleas not guilty Not arrested, defaults, pending. 1,154 
Findings not guilty Automobile violations. ....... 2,250 
Held for Grand Jury Automobile appeals 7 
EES rere ,643 Traffic violations............ 
Court drunkenness........... (Cie ee 
Drunks released by probation Cases reported for inquests. .. . 
Inquests held 
Search warrants............. 


PaRKING Law 


(Chap. 90 Sec. 20A, Chap. 368 of 1934. Revised Chap. 176, 
Acts of 1935, Amended Chap. 201 of 1938) 


October 1, 1941 to September 30, 1942 
Tags issued to police 
Tags turned in (as issued by police to violators) 
OU GRRE RI Sib GOI GIO. o's ones Sn bles ens dis bc cisale's oes ees 





13 
$19,816.79 


5 


389 
$30,415.11 
143 
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BOSTON JUVENILE COURT. 


The Boston Juvenile Court, created in 1906, is a separate court 
with jurisdiction in juvenile cases in the central district of Boston. 
It has one judge and two special justices. 


Entries for the Year Ending September 30, 1942 


Delinquent 
Juvenile Criminal 


Neglected 
Adult Criminal 


In connection with these figures, it should be remembered that 
in most cases the boy is placed on probation or otherwise kept 
under supervision by the court through the probation officer over 
a long probation period, and that in addition to the “‘cases” of new 
complaints entered on the docket and reported in the annual re- 
turns to the Department of Correction, the advice and assistance 
of the judge and probation officers is constantly sought by parents 
in informal conferences in cases which do not reach the stage of 
formal complaint by any one. 


THE OTHER DISTRICT COURTS. 


In addition to the Municipal Court of the City of Boston there 
are seventy-two other district courts in different parts of the Com- 
monwealth. Each has one standing justice and from one to three 
special justices, the number varying with different courts — a total 
of 72 justices and about 150 special justices. 

The statistical table showing the business of all these 72 courts, 
prepared by the Administrative Committee of the District Courts, 
is inserted on the following page. 
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DISTRICT COURT BUSINESS, 1935-1942 


A SEvEN YEAR CoMPARISON OF YEARS FROM 
OcTOBER 1 TO SEPTEMBER 30, INCLUSIVE 


(This table does not include the business of the Boston Municipal Court) 


A comparative statement by the Administrative Committee of the Distri 
Courts in regard to the 1942 figures will be found below. 


1935 1936 1937 1938 1939 1940 
to to to to to to 
1936 1937 1938 1939 1940 1941 
Civil entered 74,560 75,680 82,715 80,998 78,152 
Contract 28,144 27,890 30,271 30,968 30,735 
Tort.......... 30,813 32,260 35,886 34,016 32,759 
Summ’y Process.. 14,267 14,707 15,596 14,770 13,673 
All other cases. . 1,336 823 962 1,244 985 
Rem. to8.Ct..... 10,406 13,065 14,595 13,334 12,805 
Rep. to Ap. Div... 337 312 267 294 260 
Appeals to 8.J.C.. 59 38 36 24 28 
Sup. Process... .. 9,701 11,067 16,029 17,652 19,155 
Small Claims 21,453 23,533 30,181 38,557 40,029 
Criminal cases.... 155,560 157,869 149,569 149,937 152,631 
Crim. ap. to §.C.. 5,765 5,375 4,867 4,372 
Drunkenness..... 70,223 65,147 63,361 61,365 
‘Op. under inf. 
intox. liq 5,099 5,58 4,613 4,409 4,456 
Tot. Auto. cases.. 50,023 47,694 48,568 54,016 
Liquor cases 727 57 485 389 447 
Juv. cases under 
ih. ae 5,680 5,834 6,270 6,071 
Tot.mot.tortcases 20,568 28,081 31,588 29,585 28,533 
Removals by plf. 4,967 6,456 6,851 6,230 5,353 
Removals by def. 3,850 4,929 6,175 5,470 5,984 
Removals by both 108 115 50 51 33 





Total rem. of mo- 
tor tort cases.. 8,925 11,500 13,076 11,751 11,280 


For the figures as to each Court see insert facing this page. 


This table shows that Civil Writs Entered decreased 5,24 
Contract actions decreased 1,695 and Tort 3,373; Summary Proeé 
decreased 937. The total of Motor Tort cases entered was 28,4 
against 31,190 last year, a decrease of 2,765. The total removals 
the Superior Court was 12,744. Of these 11,590 were motor 
actions, a decrease from last year of 485. 

Removals of motor tort cases were by plaintiff 3,682, a decrea 
of 1,527; by the defendants 7,880, an increase of 1,058; and by ba 
parties 28, 16 less than last year. The removals by defendants ha} 
increased whereas those by plaintiffs have decreased by a very ¢@l 
siderable number during the current year. 
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Criminal Cases begun show a drop from 167,885 to 154,145, 
approximately the figure of the year 1939-1940. Automobile cases 
on the criminal side dropped nearly 10,000. 

Cases of Operating under the Influence of Liquor decreased from 
5,119 to 4,077. This figure reflects the decreased number of total 
automobile cases. 

Drunkenness cases show a slight decrease of 331. 

Criminal Appeals show a decrease of nearly 600, the total number 
of appeals being less than 3% of the total criminal cases begun. 

Juvenile cases increased but 63. 

The number of cases reported to the Appellate Division 304 com- 
pares with 305 of last year; and the appeals to the Supreme Judicial 
Court in these cases, 23, as compared with 22 for last year. 

Small claims cases again show a large increase from 45,281 to 
52,634. In the year 1936-1937 there were but 23,533 such claims 
entered. This is the most marked development in these courts in 
recent years. 

Supplementary Process cases increased from 19,878 to 20,985. 

Intoxicating liquor cases show a sharp drop from 488 to 386. 

For a comparison of population and judicial load in the various 
district courts, see 17th. Report, p. 14. 

A picture of the 72 courts with the business load of each in 1932 


will be found in the 10th. Report, Appendix A, and other compara- 
tive studies in later reports. 





JUDICIAL REPORT P.D. 144 
THE DEPARTMENT OF INDUSTRIAL ACCIDENTS. 


Of the 178,380 accident reports filed with the department during 
the year 1941, 54,641 where for injuries causing the loss of at least 
one day or one shift, called in the report of the department “‘tabulat- 
able injuries.”’ Of these, 213 cases resulted in death, 21 in permanent 
total disability, 1,369 in permanent partial disability, and about 
53.8 per cent of the remainder represent a temporary disability of 
more than one week. The Board is not a court, but an adminis- 
trative commission. It was in part created to relieve our courts of 
the congestion of cases growing out of the relation of master and 
servant. In addition to its administrative duties, the Board, and its 
members, hold several thousands of hearings each year to determine 
questions of fact and law arising under the Workmen’s Compensa- 
tion Act. 

There was paid by the various authorized insurance companies 
operating under this act the sum of $9,045,050.68* during the fiscal 
year 1941 at a gross cost of $346,853.23. As there were receipts of 
$20,759.47 to be credited, the net cost to the Commonwealth was 
$326,093.76, which is $417.56 more than 1940. In 1939 the net cost 
of $342,807.35 was about $100,000 more than in any previous year 
as shown by the comparative table from 1927-1938 on page 69 of 
the 15th. Report. 


* This amount does not include Commonwealth of Mass. payments, or those of cities 
and towns. To public employees whose cases are considered by the Board, which 
amounted to about $231,500.00. 


APPELLATE TAX BOARD 


The Appellate Tax Board is an administrative tribunal, to which 
have been transferred some of the functions formerly imposed on the 
Superior Court. It came into existence under St. 1937, c. 400, on 
May 29, 1937, succeeding the old Board of Tax Appeals which was 
abolished. 
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REPORT 
SUMMARY OF REAL ESTATE TAX APPEALS. 


(Under the Board of Tax Appeals from Dec. 1, 1930 to May 28, 1937 
and under the Appellate Tax Board May 29, 1937 to Nov. 30, 1942) 


CoMBINED FORMAL AND INFORMAL PROCEDURE. 





| 


(The State, as a whole) |1931 


1932 | 1933 


1934 


1935 | 1936 





Total appeals pending 
at beginning of year 
Total appeals entered 
(net) during year... 


Total number before 
Board during year. . 
Less 

Settled or with- 
drawn during 


Net total to be de- 
cided by Board. .. 
Appeals decided by 
Board during year 


Appeals pending at 
end of year 


0 


145 


1,067] : 


2,396 


3,366 


5| 3,248) 4,233 


4,456) 4,459 


1937 


1938 | 1939 





6,078 


5,755 


9,702 
7,134] 


10,894 
8,210 


11,998 
8,798 


9,768 
7,188 














962) 


128} 


362 


834 





5,762 


1,937 





2,758) 3,825 


577 


2309 3,248 


7,704) 8,692 


3,003) 1,941 


11,853 


3,433 


14,146) 16,836] 19,104 


3,520] 4,749) 5,647 


20,796 


9,095 


16,956 


7,024 





4,701 
468 


6,751 
673 





8,420 
674 


10,626} 12,087) 13,457 


924) 1,193) 1,459 


11,701 
1,933 


9,932 
1,953 








4,233) 6,078 


7,746 








10,894) 11,998 











9,768 


7,979 








APPEALS FROM COMMISSIONER OF CORPORATIONS AND TAXATION. 





1931 


1932 | 1933 


1934 


1935 | 1936 


1937 


1938 | 1939 | 1940 


1941 


1942 





Pending at beginning of 


Total. . 
Settled or withdrawn 
during year 


Pending at end of year 


27 
47 


392 
58 


154 
85 





450 
161 


239}- 


26 





27 


25 


























262 














188 








RESULTS OF ALL APPEALS TO SUPREME JUDICIAL COURT 


Sustained by 
8. J.C. 


& | p~rercrcnomion 


Reversed by 
8. J.C. 
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